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Il candidato dichiara altresì che tutti i materiali utilizzati durante la preparazione dell9elaborato 
sono stati indicati nel testo e nella sezione <Riferimenti bibliografici= e che le eventuali citazioni 
testuali sono individuabili attraverso l9esplicito 
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 Athilon Capital Corp and Indenture 

Agreements

(or, simply, the 8Sequana9 

 

 

and compare the <desirability= of
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, in their famous <Corporate Governance= textbook

<

=

<

=

(<SWM=)

< s=

assuming that shareholders9

 

 Committee on the Financial Aspects of Corporate Governance (chaired by Sir Adrian Cadbury), Report (1992), at paragraph no. 2.5.
 Monks, R. A. G., & Minow, N. (1996). Watching the watchers: Corporate governance for the 21st century. New York: Wiley.
 Vessler, K., Kaen, F. R., & Sherman, A. (1998). Going public: A corporate governance perspective. Boston: Harvard Business School Press.
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implemented within each company9s 

s (namely majority shareholder(s)) and company9s creditors

In addition, companies9 top m

3

 
4Kraakman, R. H., Hansmann, H., (2000). The end of history for Corporate Law MA: Harvard University Press.
Available at : https://ssrn.com/abstract=204528 or http://dx.doi.org/10.2139/ssrn.204528 
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.1 Evolution of corporate governance. Historical analysis of <trust= 

foundation of modern law. Common law, applied in England9s royal courts, was central to this 

4
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associated with the chancellor9s oversight of trusts were seen as contrary to the ethos of early 

creditor, they could then be sued in the king9s court for the original debt, disregarding any proof 

presentation of a sworn oath, known as <wager of law,= as conclusive evidence that the money 

4

 

 Baker, J. H. (2002). An introduction to English legal history (4th ed.). Oxford: Oxford University Press; 3, 212-220.
Barton, J. L. (1973). Equity in the medieval common law. In R. A. Newman (Ed.), Equity in the world9s legal systems (p. 147).



 9 

The common law9s disregard for concepts of trust and fiduciary duty was most evident in 

who provided for the maintenance of the heir, to retain all profits from the heir9s land until the 

3

3

 

Trust and Treuhand 1n H1stor1cal Perspect1ve
3
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< = < =

< =

grants, where the terms of the feoffee9s intent, such as the obligation to transfer the land to the 

feoffor9s heir upon reaching twenty one, were explicitly stated as conditions of the feoffee9s 

 
12 Holdsworth, W. (1945). A history of English law . Sweet & Maxwell, London. (3), 410-411. 

 Verbit, G. P. (2002). The origins of the trust. Xlibris Corporation, Cambridge, U.K. 
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Instead of legislation, the remedy came from the chancellor, one of the king9s principal officers. 

were acting on complaints that feoffees to uses were not adhering to their feoffors9 instructions. 

While the extent of the chancery9s involvement in enforcing uses during the mid

century is unclear, it is known that feoffees who breached their feoffor9s trust could be 

compelled by the chancellor to follow their consciences. In the chancellor9s

as equity, feoffees were recognized as having a fiduciary duty to fulfill the feoffor9s intentions 

for the benefit of the <cestuy que= use.

d not honor their feoffors9 
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uses. A chief justice in a 1502 case estimated that by Littleton9s time, the majority of England9s 

land was already held by feoffments to uses, yet Littleton9s treatise did not reflect this.

<upon confidence to perform the will of the feoffor,= indicating that the law presumed the 

eoffees9 will. Littleton also noted that a 

w much of England was held to uses in Littleton9s era.
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In essence, directors can be categorized based on their level of involvement in the company9s 

needs within the board9s operations, such as ensuring financial integrity, technical 

board of directors is often tasked with setting the company9s strategic goals, evaluating the 

performance of senior management, and making critical decisions that affect the company9s 

 

 Difference Between Executive and Non-Executive Director, Tulonga Erastus October 8, 2021
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 Difference Between Executive and Non-Executive Director, Tulonga Erastus October 8, 2021

expected of NEDs, including constructively challenging the board9s work and participating in 

The Code also requires NEDs to evaluate management9s performance, 

 

  Difference Between Executive and Non-Executive Director, Tulonga Erastus October 8, 2021

27 UK Corporate Governance Code (2023) 3 Financial Reporting Council (FRC). 

https://keydifferences.com/difference-between-executive-and-non-executive-director.html#ComparisonChart
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positions them as better monitors of boards, more effective defenders of shareholders9 interests, 

 

R. Gilson and R Kraakman, 8Reinventing the Outside Director: An agenda for Institutional Investors9 (1991) . 

K Keasey and R Hudson, 8Non executive Directors and the Higgs consultation paper, 8Review of the Role 
executive Directors9 8 (2002), 10(4) Journal of Financial Regulation and Compliance 363.

 https://kfknowledgebank.kaplan.co.uk/acca/chapter-3-the-board-of-directors
 

https://keydifferences.com/difference-between-executive-and-non-executive-director.html#ComparisonChart
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Directors9 and officers9

 

M. Nowak and M McCabe, 8Information Costs and the Role of the Independent Corporate Director9 (2003) Corporate Governance 11(
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For instance, the Australian Investment Managers9 Association manages or 

 
38 OECD Principles of Corporate Governance (2015). 

 Azar, O., Smith, J., & Johnson, L. (2018). Corporate governance in practice. Business Press : New York.
 Thomson, A., Smith, J., & Lee, C. (2006). Corporate Governance in the 21st Century. Business Press.
 La Porta, R., López-de-Silanes, F., Shleifer, A., & Vishny, R. W. (1996). Law and finance (NBER Working Paper No. 5661). National 

Bureau of Economic Research. Retrievable from: https://doi.org/10.3386/w5661
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 Tolmie, <Corporate Social Responsibility= (1992), University of New South Wales Law Journal 268.
 Adams, R., Hermalin, B. E., & Weisbach, M. S. (2009). The role of corporate governance in financial markets. Journal of Finance. 64(1), 

5-33.
 Dodd, E. M. (1932). For whom are corporate managers trustees? Harvard Law Review, 45, 1145.
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 Frankel, T. (2018). The rise of fiduciary law. Boston University School of Law Blog. 
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with thieves, this special protection isn9t needed because the vi

 

 Sealy, L. S. (2010). <Fiduciary relationships.= ,Oxford University Press, Oxford.
York and North-Midland Railway Co v Hudson (1845) 16 Beav. 845, 51 E.R. 866. (2011) 252 FLR 462 at 472 [83].
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But what is the <zone of insolvency= and how to recognize that the company is in the zone of 
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stockholders9 

position to the detriment of the corporation9s creditors

and that to define insolvency merely as a corporation9s liabilities exceeding its assets fails to 

 

 Geyer v. Ingersoll, 621 A.2d 784, 787 (Del. Ch. 1992).
 Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., No. 12150, 1991 WL 277613 (Del. Ch. Dec. 30, 1991).
 Postalia AG & Co. v. On Target Tech., Inc., C.A. No. 16330 (Del. Ch., December 24, 1998).
 Smith, D. G. (2002). Corporate Governance: Principles, Policies, and Practices. Oxford University Press, Oxford.
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3

 

 In re National Steel Corp., 225 B.R. 646, 655 (Bankr. N.D. Ill. 1998), aff9d in National Steel Corp. v. Houghton Mifflin Co., 200 F.3d 601 
(7th Cir. 1999).
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 Conaglen, M. (2005). The Nature and Function of Fiduciary Loyalty. Hart Publishing, Oxford.
J. (2011). The Impact of Fiduciary Duties on Corporate Governance. McGill University Press, Montreal. 235, 123-145.
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3.1 Analysis of directors9 duties pre

nst the shareholders9 opportunism.

Second stage can be described as a period of <zone of insolvency=,or <vicinity of 

insolvency=. It is when the company can foresee the future 

Second, another form of shareholders9 opportunism would be the desire to hide the company 

motivation to fund these projects because they know that, given the company9s high debt levels, 

most or all of the project9s returns will benefit creditors instead. This issue, commonly referred 

 

 Aurelio Gurrea-Martínez, 8Towards an Optimal Model of Directors9 Duties in The Zone of Insolvency: An Economic and Comparative 
Approach9 (2021) Journal of Corporate Law Studies 365. 21(2).
56 Gurrea-Martínez, A. (2021). Towards an optimal model of directors9 duties in the zone of insolvency: An economic and comparative 
approach. Journal of Corporate Law Studies, 21(2), 365-385. 

 Clark, R. (1977). The Duties of the Corporate Debtor to Its Creditors. Harvard Law Review. 90(1), 505-531.



 27 

a failing company alive because they don9t personally face the costs of this decision. If the 

them the incentive to gamble on the company9s recovery, even if it harms creditors.

hesitant to provide credit in the future. If this issue isn9t effectively addressed, the risk of 

comprehensive framework outlining directors9 duties during the pre

 

 Gurrea-Martínez, A. (2020). Insolvency law in times of COVID-19. International Insolvency Review, 29(1), 36-52.
 Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., No. 12150, 1991 WL 277613 (Del. Ch. Dec. 30, 1991).

60 European Parliament (2018), Directive (EU) 2018/843 on the Prevention of Money Laundering. 
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model doesn9t seem to be very common outside of Europe.

the company start an insolvency process as early as possible the risk of shareholders9 and 

directors9 opportunistic behaviour against the creditor can be reduced. As a result, creditors will 

other stakeholders. When evaluating directors9 actions in the context of insolvency, the focus 

 

Aurelio Gurrea-Martinez, (2020)  8Insolvency Law in Times of COVID-199 International Insolvency Review, 29(2), 19-22.  
 Spanish Insolvency Act, Articles 5.1 and 5.95.
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Moreover, when a company is factually insolvent, not only can the debtor9s actions lead to a 

which can damage the company9s value 

can prevent these actions and help preserve the company9s value for everyone involved.

overnight change. Assessing whether a company9s assets exceed its liabilities can be a complex 

tive. The directors9 obligation to timely start an insolvency process can lead to 

and even responsible for the company9s debts. The duty is 

 

 Gurrea-Martínez, A. (2020). Insolvency law in times of COVID-19. International Insolvency Review, 29(1), 36-52.
 Gurrea-Martínez, A. (2020). Insolvency law in times of COVID-19. International Insolvency Review, 29(1), 36-52.
 Thomas H. Jackson, (1986) The Logic and Limits of Bankruptcy Law ,Harvard University Press, 7319.
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and shareholders9 value.

becomes insolvent. Some jurisdictions have adopted this rule through <insolvent 

trading= provisions. According to this duty, an insolvent company can incur more debts only if 

liable for the company9s debts and may face disqualification.

the market, which helps reallocate their assets and reduces the number of <zombie companies= 

 

 Harris, J. (2016). Reforming insolvent trading to encourage restructuring: Safe harbour or sleepy hollows? Company and Securities Law 
Journal, 34(1), 43-56.

 Cork, K. (1982). Report of the Review Committee on Insolvency Law and Practice (Cmnd 8558). London: HMSO.
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4

the risk of directors9 becoming more risk

power of shareholders9 to appoint, fire or remunerate the directors durin

shareholders9 opportunism. Unless, they adopt other mechanisms and regulations that can 

effectively address the issue of shareholders9 opp

"

"

" The judiciary9s sophistication

"
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" Countries9 overall financial development

facing insolvency. For these publicly traded companies, it9s important f

don9t always benefit shareholders during insolvency. If shareholders 

choices, they often struggle to replace the directors because it9s hard for many individual 

 

  Aurelio Gurrea-Martinez, 8Insolvency Law in Emerging Markets9 (2020) European Business Organization Law Review, 21(2), 365-395.
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debts through direct negotiations without the need for court involvement, it wouldn9t make 

4

4
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3.1.1 The Gheewalla case and Directors9 Dilemma 

execution of directors9 duties.

 

 Levine v. Smith, 591 A.2d 194, 207 (Del. 1991).
 Ivanhoe Partners v. Newmont Mining Corp., 525 A.2d 1334, 1341 (Del. 1987).
 Aronson v. Lewis, 473 A.2d 805 (Del. 1984).
 Del. Code Ann. tit. 8, § 102 (1983).
 Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del. 2004).
 Geyer v. Ingersoll Publications Co., 621 A.2d 784, 787 (Del. Ch. 1992).
 Production Resources Group, L.L.C. v. NCT Group, Inc., 863 A.2d 772 (Del. Ch. 2004).
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Gheewalla case , the Delaware Supreme court ruled that a corporation9s creditors may bring 

Court therefore rejected Vice Chancellor Strine9s conclusion in Production Resources Group 

fiduciary duties. However, the Court concluded that 8 the creditors of an insolvent corporation 
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strategy and reject alternatives, even if in the board9s busines
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only if the insolvency was said to be <irretrievable= receiver appointed. These questions were 

Athilon Capital Corp and Indenture Agreements: The Quadrant Case
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directors when the company enters insolvency or the =zone of insolvency=. 

disregard of the creditors' interests. In order to prevent such <self distribution=, the UK Common 

rs9 fiduciary 

creditors9 debt including the one owed to Revenue has been repaid As a result, tax liability 

repayment of a whole group and individual companies9 creditors9 interests were prioritised. 

The High Court of Ireland stated that a transaction to Revenue was a breach of Directors9 

the High court9s decision referring to Street C.J9s judgement in Kinsela v Russel. The Irish 

 

 John Quinn & Philip Gavin (2023) The creditor duty post Sequana: lessons for legislative reform, Journal of Corporate Law Studies.
 Aurelio Gurrea-Martínez, 8Towards an Optimal Model of Directors9 Duties in The Zone of Insolvency: An Economic and Comparative 

Approach9 (2021) Journal of Corporate Law Studies 365-385. 21(2).
78 Berghe and Baelden, (CUP 2015)  Company Law and Sustainability: Legal Barriers and Opportunities, B. Sjåfjell and B.J Richardson 
(eds), 89-101. 
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But the duty was not included in the 2014 Act. The Group9s second 

<The obligation to enhance the company9s success is contingent upon any legislation or legal 

.=

 

 Department of Trade and Industry. (2001). Modern company law for a competitive economy: Final report. London: HMSO.
80 Department of Trade and Industry. (2001). Modern company law for a competitive economy: Final report. London: HMSO. 
81 Companies (Miscellaneous Provisions) (Covid-19) Act 2020. 
82 Section 172(3) of the UK 2006 Act.
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In <Colin Gwyer & Associates Ltd v London Wharf (Limehouse) Ltd,= the High Court ruled 

Similarly, in <Ultraframe Ltd v Fielding,=  the court held that if a company 

 
83 Colin Gwyer & Associates Ltd v London Wharf (Limehouse) Ltd [2003] 2 B.C.L.C. 153 [74]. 
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As of July 27, 2022, Ireland9s duty to consider creditors' interests is now legislatively grounded. 

The reform wasn9t aimed to revise existing laws, but to make an effect to EU law. 

3Creditors9 interest

conduct that put the company9s viability under the risk. 

Section 570 (a) states that, the company is considered insolvent when it fails to pay a creditor9s  

 
84 Gavin, A. (2021). Jumping the gun: Codifying the duty to consider the interests of creditors in the Companies Act 2014. Journal of 
Business Law, 23(4), 401-420. 
85 Quinn, J. & Gavin, P. (2023). The creditor duty post Sequana: Lessons for legislative reform. Journal of Corporate Law Studies, 23(1), 17-
35. 
86 Department of Enterprise, Trade and Employment European Union (Preventive Restructuring) Regulations 2022 Information Note.
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The UK Supreme Court9s decision on the Sequana case did not provide any practical guidance 

One of the main concerns that the codification of creditors9 duty 

the creditors9 duties over the traditional 

made it clear that the creditors9 assets were at risk,rather than legal and accounting

 
87 Quinn, J. & Gavin, P. (2023). The creditor duty post Sequana: Lessons for legislative reform. Journal of Corporate Law Studies, 23(1), 9-
25. 
88 Company Law Review Group, First Report (2001). Department of Business, Innovation and Skills. 
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pursue claims, as there is no legal requirement to prove the directors9 subjective awareness of 

the company9s insolvency

Alternatively, the judges in Sequana had differing opinions on whether a director9s subjective 

knowledge of the company9s insolvency or financial difficulties was necessary for the duty to 

apply. Lord Briggs and Lord Hodge thought that a director9s duty wo

wasn9t as convinced that having knowledge was essential for this duty. He pointed out that 

previous cases, like <West Mercia=, didn9t require this knowledge, and he felt the duty was 

After the <Sequana= case, it's still unclear what 

level of knowledge a director needs to have regarding the company9s financial troubles for their 

company9s financial situation, that does not allow them to avoid their responsibilities. This 

tors9 

decisive factor. He argued that directors9 decisions should be evaluated within the context of 

 

 BTI 2014 LLC v Sequana SA [2022] UKSC 25, [422].
 BTI 2014 LLC v Sequana SA [2022] UKSC 25, [41]. 

91 Pound, R. (1908). Mechanical jurisprudence. Columbia Law Review, 8(8), 605-623. 
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N
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 48 

creditors' losses, they were theoretically liable to contribute to the company9s assets. However, 

<the correct approach to determining whether the directors should be required to make a 

as between the two dates=

compensation. It9s

same direction with one exception. To rule that a compensation order could reflect a director9s 

company9s assets" rather than to the creditors' assets, supporting an interpretation that 

 

3
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before others to gain some indirect benefit for themselves. This conduct, akin to a 8mini

liquidation9 for personal gain, constitutes fraud on creditors, and it would be unfortunate if 
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directors to prove that continued trading was <designed appropriately to minimize the risk of 

loss to individual creditors= to avoid a finding of 'wrongful trading,' as implied by Ralls.

The principles and rules underlying directors9 duties were extensively established in case law 

 

 Walton, P. (2019). Directors9 duty to act in the interests of creditors under section 172 of the Companies Act 2006. Wolverhampton Law 
Journal, 2, 47-54.
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fiduciary duty of directors to act in <bona fide= the best interests of the company.

liability, there was still a surplus that could be distributed to the parent to reduce the parent9s 

parent9s debt to the subsidiary through set

 
105 Companies Act 2006 (UK), section 172. 
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had been applied. The company9s balance sheet did not show a deficit of liabilities over assets, 

" N : They agreed that saying a company is at <a real, as 

opposed to remote, risk of insolvency= sets a much lower bar than saying a company is 
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<on the verge of insolvency or likely to become insolvent.= There was no support in 

"

"

"

" N : Using a definition like <on the verge of insolvency= might be 

directors. However, the idea that creditors9 interests should be treated as most important when 

certain but seems likely (i.e., more likely than not). A straightforward rule stating that creditors9 

3.3 Legal interpretation of terms insolvency and the <zone of insolvency= on example
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jurisdictions. And the question whether directors9 duties should be extended to creditors in 

context of <zone 

of insolvency= needs to be thoroughly investigated. 

behalf of the corporation. This type of lawsuit, referred to as <action sociale ut singuli=, is 

exceptional cases, where the directors' misconduct is considered a <faute détachable des 

 
108 Zanardo, A. (2018). The Evolution of Fiduciary Duty: A Comparative Analysis. Chicago-Kent Law Review, (4-12). 

 Silberglied, R. C. (2015). Litigating fiduciary duty claims in bankruptcy court and beyond: Theory and practical considerations in an 
evolving environment. Business and Technology, New York: LexisNexis. 22(1), 15-30.
110 Bainbridge, S. M. (2007). The directors9 fiduciary duties in the vicinity of insolvency. California Law Review, Berkeley: University of 
California Press. 95(2), 581-624. 
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fonctions= (a wrongful act separate from their official duties), individual creditors may pursue 

company's assets throughout the company9s life , and individual

ownership, specifically <società 

per azioni=. Legal experts have debated the possibility of extending similar provisions to 

aware of the company9s financial situation after insolvency has already occurred.

 
111 Pietrancosta, A., Smith, J., & Doe, R. (2013). Corporate boards in France. In J. Doe (Ed.), Corporate boards in law and practice: A 
comparative analysis in Europe  45-67. London: Springer.

 Zanardo, A. (2018). Corporate governance in crisis. Chicago-Kent Law Review, Chicago-Kent College of Law. 93(1), 1-20.
 Guizzi, G. (2010). Directors' liability and insolvency: Insights for a comparison between Italian and Spanish legal experience. Springer. 

Berlin. 
114 Corporate Governance Code for Listed Companies (Italy) - Borsa Italiana, last updated 2020. 
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However, the <the zone of insolvency= is not a  clear 

company9s and its shareholders. 

 
115 Codice Civile, Article 2486.
116 Bankruptcy Code Italy 3 Codice della Crisi d9Impresa e dell9Insolvenza (Legislative Decree No. 14/2019). 

 Lipson, J. C. (2005). Twilight in the zone of insolvency. Delaware Journal of Corporate Law, 30(2), 217-245. 
118 Hu, H. T. C., & Lawrence, J. (2007). Abolition of the corporate duty to creditors. Harvard Law Review, 120(5), 1289-1321. 
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119 Berg & Berg Enterprises, LLC v. Waugh & Co., 100 Cal. App. 4th 1 (Cal. Ct. App. 2010).
120 Zanardo, A. (2018). The evolution of fiduciary duty: A comparative analysis. Chicago-Kent Law Review, Chicago-Kent College of Law. 
93(1), 10-20. 

 French Commercial Code, art. L. 631-1 (2014). 
122 Zanardo, A. (2018). The evolution of fiduciary duty: A comparative analysis. Chicago-Kent Law Review, Chicago-Kent College of Law. 
93(1), 20-27. 
123 Codice Civile (Italy) - Articles 2086, 239332409, and 2476 (Updated 2022). 
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4 4

responsabilité pour insuffisance d9actif, which diverges from the typical principles of civil 
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4 4

 
124 Legros, J.-P. (2012). Sanctions patrimoniales et professionnelles et droit des entreprises en difficulté. Paris: 
Éditions L.G.D.J. 

 Balotti, F., & Finkelstein, J. (2007). Delaware law of corporations & business organizations (3rd ed.). Wolters Kluwer Law & Business, 
Newark.
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The Bankruptcy code play a central role in guiding the administration of an insolvent debtor9s 

and facilitate a turnaround or restructuring. Here9s how the Code can be beneficial for insolvent 

 

Pottow, A. E. (2018). Fiduciary duties in bankruptcy and insolvency (Public Law and Legal Theory Research Paper Series, Paper No. 566). 
University of Michigan Law School. Retrieved from SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3032615.
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The Chapter 5 of the U.S Bankruptcy Code is titled: <Creditors, the debtor and the Estate=. This 

Chapter 5, section 501 states that: <

=; <

of such creditor9s claim, an entity that is liable to such creditor with the debtor, or that has 

=

 

 The U.S Bankruptcy Code, Chapter 11 section § 109.
 The U.S Bankruptcy Code Chapter 5, section 501.
 The U.S Bankruptcy Code, Chapter 11, Subchapter II, §1125.
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Debtor9s Duties and Benefits.
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130  
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 67 

·

jobs, and preserve stakeholders9 value, which might otherwise be lost in a liquidation 

·

4

provide adequate means for the plan9s implementation

·

·

 

 The U.S Bankruptcy Code, Chapter 11, Subchapter II, §1126.
 The U.S Bankruptcy Code, Chapter 11, Subchapter II, §1125.

https://www.law.cornell.edu/uscode/text/11/1122
https://www.law.cornell.edu/uscode/text/11/502
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culminate in a <discharge= of certain types of remaining debts, providing a fresh 

· : By allowing the debtor to operate as a < debtor in possession= 

, Chapter 11 avoids the potential rapid deterioration of the business9s value that might 

4

ring measures that significantly reduced Belk9s debt by 
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 70 



 71 

directors9 fiduciary duties

Restructuring Directive 2019 (PRD 2019). However, the COVID019 pandemic has highlighted 

 

 Commission Recommendation C(2014) 1500 final of March 12, 2014 on a new approach to business failure and insolvency [2014] OJ L 
74/65.

 Commission Recommendation C(2014) 1500 final of March 12, 2014 on a new approach to business failure and insolvency [2014] OJ L 
74/65.

 Council Regulation (EU) 2015/848 of the European Parliament and of the Council of May 20, 2015 on insolvency proceedings (recast) 
[2015] OJ L 141/19.
136 European Union (2013), Regulation (EU) No 1244/2013 on the European Structural and Investment Funds. 
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<an area without internal frontiers in which the free movement of goods, persons, services and 

capital is ensured.=

 

 Treaty on European Union OJ C 326/13 (TEU), Articles 334.
 Pascal Durand, Report on Differentiated Integration (2018/2093(INI)) (Committee on Constitutional Affairs 2019) [2018].
 Treaty on the Functioning of the European Union (TFEU), Articles 26(1) and 26(2), OJ C 326/47.
 Art 26(2), TFEU.
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<4

integrate national markets into a unitary internal market.=

<an almost feverish hectic (sic) among most of the European states to outdo the others in 

amending their laws [&] Each one of these jurisdictions is striving for improvement; thereby, 

 

 Balz, M. (1996). The European Convention on Insolvency Proceedings. American Bankruptcy Law Journal, 70(1), 485.
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uniformity.= 

solutions. One of the by0products of regulatory competition is forum shopping. While forum 

influence insolvency competition, such as non0adjusting creditors in particular, cannot be 

As it is apparent, competition can only occur if top0down harmonisation has not 

carved a single restructuring solution applicable throughout the EU. If the level0playing field 

 

 Paulus, C. (2008). A Vision of the European Insolvency Law. Norton Journal of Bankruptcy Law and Practice, 17, 607.
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context, harmonisation is seen as a strait0jacket stifling legal reform and the improvement of 

harmonisation efforts rarely amount to the harmonisation strait0jacket; rather, legislation such 

other justifications explain why legal similarity, be it the result of convergence or top0down 

rule0making, should not be taken at face value as the most advantageous approach. A 

xtra0legal conditions like the lending and 

Top0down 

against forum shopping, 34 which has served as a driver toward further top0down harmonisation 

N
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the 'Codice della crisi d9impresa e dell9in

firms9 insolvencies. The special 

creditors9 rights, was not altered by the rec
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isis Code9s implementation, although not under 

for preferential payments and 8deepening insolvency9, as well as civil liabilities for directors, 

debtors who proposed to pay at least 40% of unsecured creditors9 claims, while priority and 

r was 8deserving9 (meritevole). The 
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decree (8marzano9) provided 

preventivo. These instruments are also available to 8large9 enterprises, which

 
143 Concordato Preventivo (Italy) - Art. 160 and following, Royal Decree No. 267/1942. 
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144 United Nations (2016), International Guidelines on Debt Restructuring. 
145 Dutch Act on Court Confirmation of Extrajudicial Restructuring Plans (WHOA) (2021). 
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<sauvegarde= procedure. These mechanisms are available to businesses before they reach the 
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provisions of the PRD even at the time of the authors9 2019 article. Recognizing this alignment, 

France9s position as a restructuring

 
146 European Commission (2015), Communication on the European Economic Area. 
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147 Insolvency Act 1986, s. 176A (UK). 
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<the effect of the common market must be precisely to bring about a radical change [&] The 

market, but also to promote its development.=

Due to the sensitive and complex nature of insolvency law, it took over 40)years for the first 

cross0border instrument to come into existence, in the form of the 

. Because of <widely differing substantive laws=, the EIR 2000 

<practical to introduce insolvency proceedings with universal scope in the entire Community.=

recognition, and enforcement of insolvency decisions, as well as coordination of cross0border 

approach. The OMC is an EU policy0making process introduced at the Lisbon European 
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Although this soft mode of governance has been largely abandoned due to its <lack of teeth=, a 

3

3 announced its step0by0step approach to improve European insolvency law and 

cross0border insolvency proceedings within t

nflict0of0law, choice0of0forum instrument, which deals with the 
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pre0insolvency restructuring proceedings. European Commission recommendation on a new 

business0friendly environment for debtors in financial distress. It launched ideas to harmonise 

on in the ECR 2014. A key rationale for this new non0binding harmonisation initiative was the 

create a level0playing field of national insolvency laws, which would, in turn, lead to improved 

value for all creditors, encourage cross0border investments and facilitate restructuring of groups 

 
148 United Nations (2021), Guidelines on Consumer Protection. 
149Council of Europe (2014), Recommendations on Corporate Governance. 
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a 8preventive9 restructuring framework; 

second, provisions for a second chance or fresh start for 8entrepreneurs9; and third, 

 

 Directive (EU) 2019/2121 of the European Parliament and of the Council of 27 November 2019 amending Directive (EU) 2017/1132 as 
regards cross-border conversions, mergers and divisions (Text with EEA relevance) PE/84/2019/REV/1.
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regards cross-border conversions, mergers and divisions (Text with EEA relevance) PE/84/2019/REV/1.
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4.3 Cross class clam down in EU Member States9s jurisdictions 

 
154 International Monetary Fund (2017), Guidelines for Public Debt Management. 
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This new provision represents a significant change, as noted by ICC Judge Prentis in the <Re 

Limited= case, the first to interpret these new rules.

< =

d creditors in cases similar to <West Mercia=. In <Noble Vintners=, Judge Prentis concluded 

ved without the director's preferential treatment. In <West Mercia= cases, courts have 

 

Davies, Paul. (2006). "Directors9 creditor
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approach suggests that the courts can achieve similar results under the CDDA as in <West 

Mercia= cases, bypassing the remedial challenges associated with the latter.The new regime 
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4

4

 

3
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the debtor9s exclusivity period for proposing a reorganization plan.
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US Chapter 11, creditors can submit reorganization plans once the debtor9s exclusivity period 
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after an administrator9s appointment. In New Zealand, secured creditors are not bound by a 
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the debtor9s management team.
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offering legal interpretation of <vicinity of insolvency=, the complex framework of types of 
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aith and in the company9s best interest. This legal 

either lead to the company9s survival or further its decline.

In addition to the PRD, the UK9s Company Directors Disqualification Act reinforces the 

not excessively constrained from taking risks that could ultimately benefit the company9s long
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term survival. The evolving nature of directors9 duties in relation to insolvency has wide

shows that directors9 duties4
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