


Muzaffer Şenel





Chapter 3 ICTY: Dusko Tadić



5.5.1 Removing “Custom” From Customary IHL



–

–

–

–
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today’s



revolving around the ICTY’s 



Nils and Kuster “International Humanitarian Law” 
Nils and Kuster “International Humanitarian Law” 34

“International Humanitarian Law” 35

https://www.researchgate.net/profile/Etienne-Kuster/publication/313589999_New_IHL_handbook/links/62e3d2953c0ea8788765ee4e/New-IHL-handbook.pdf
https://www.researchgate.net/profile/Etienne-Kuster/publication/313589999_New_IHL_handbook/links/62e3d2953c0ea8788765ee4e/New-IHL-handbook.pdf
https://www.researchgate.net/profile/Etienne-Kuster/publication/313589999_New_IHL_handbook/links/62e3d2953c0ea8788765ee4e/New-IHL-handbook.pdf


precedents challenging traditional status quo’s bringing with it both positive and negative 

Stahn, Carsten. "‘Jus ad bellum’,‘jus in bello’...‘jus post bellum’?–

https://academic.oup.com/ejil/article-pdf/17/5/921/8735013/chl037.pdf
https://journals.sagepub.com/doi/pdf/10.1177/1474885111425115
https://cdn.peaceopstraining.org/course_promos/international_humanitarian_law/international_humanitarian_law_english.pdf
https://cdn.peaceopstraining.org/course_promos/international_humanitarian_law/international_humanitarian_law_english.pdf
https://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf


and is subject to the same norms and standards albeit labeled as a “special regime” within 

“
”

“ ”

https://www.cambridge.org/core/services/aop-cambridge-core/content/view/0E1A3DDDE90FEA651BBE67080A9BBA12/S0020589300070329a.pdf/international_humanitarian_law_international_human_rights_law_and_fragmentation_of_international_law.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/0E1A3DDDE90FEA651BBE67080A9BBA12/S0020589300070329a.pdf/international_humanitarian_law_international_human_rights_law_and_fragmentation_of_international_law.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/0E1A3DDDE90FEA651BBE67080A9BBA12/S0020589300070329a.pdf/international_humanitarian_law_international_human_rights_law_and_fragmentation_of_international_law.pdf
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/jlsup49&section=11
https://academic.oup.com/ojls/article-pdf/34/4/729/8878500/gqu008.pdf
http://legal.un.org/avl/pdf/ls/greenwood_outline.pdf


principle of “General Obligations Under International Law”

which is considered synonymous with “general obligations 

under International Law” remains binding upon all states and any treaties which might 

determined as well as how customary law can be applied. According to the ICRC’s 

–

https://scholar.google.com/scholar?output=instlink&q=info:pzZa_cYKeeoJ:scholar.google.com/&hl=en&as_sdt=0,5&scillfp=2215469174002631161&oi=lle
https://scholar.google.com/scholar?output=instlink&q=info:pzZa_cYKeeoJ:scholar.google.com/&hl=en&as_sdt=0,5&scillfp=2215469174002631161&oi=lle
https://legal.un.org/ilc/reports/2019/english/chp5.pdf
https://legal.un.org/ilc/reports/2006/
https://ihl-databases.icrc.org/en/customary-ihl/v2/rule81
https://ihl-databases.icrc.org/en/customary-ihl/v2/rule81
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/mllwr44&section=10
https://milas.x10host.com/ojs/index.php/ibdh/article/view/130


history’s most defining diplomatic achievements

didn’t come 

the 1970’s, the term itself being officially codified in the 1977 additional 
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”

https://www.cambridge.org/core/services/aop-cambridge-core/content/view/EBDD043F6476998228443DC30E419B4A/S0020589310000679a.pdf/comparative-international-law-the-role-of-national-courts-in-creating-and-enforcing-international-law.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/EBDD043F6476998228443DC30E419B4A/S0020589310000679a.pdf/comparative-international-law-the-role-of-national-courts-in-creating-and-enforcing-international-law.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/EBDD043F6476998228443DC30E419B4A/S0020589310000679a.pdf/comparative-international-law-the-role-of-national-courts-in-creating-and-enforcing-international-law.pdf
https://academic.oup.com/ejil/article-pdf/26/1/109/5121583/chv002.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/A678EB08120C73CBDC01C92DEAC2A65C/S0738248000002534a.pdf/the-laws-of-war-in-ancient-greece.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/A678EB08120C73CBDC01C92DEAC2A65C/S0738248000002534a.pdf/the-laws-of-war-in-ancient-greece.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/A678EB08120C73CBDC01C92DEAC2A65C/S0738248000002534a.pdf/the-laws-of-war-in-ancient-greece.pdf
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https://link.springer.com/article/10.1007/s40901-019-00102-y
https://digitalcommons.conncoll.edu/cgi/viewcontent.cgi?article=1000&context=classicshp
https://www.taylorfrancis.com/chapters/edit/10.4324/9781315084992-1/war-peace-international-law-ancient-greece-victor-alonso
https://www.taylorfrancis.com/chapters/edit/10.4324/9781315084992-1/war-peace-international-law-ancient-greece-victor-alonso
https://anthrosource.onlinelibrary.wiley.com/doi/pdfdirect/10.1111/aman.12905


existent. Zachery Ackerson’s summary of an 

“When challenged by the Melians with a divine conception of justice, Athens still maintains 

its position. The Athenian delegates see the God’s justice as a law of nature, wherever they 

can rule they will”

This isn’t to say that all political philosophers and theorists of the time agreed 

Ackerson, Zachery. "The Essence of Justice Reconsidered: Power and Justice in Thucydides’ The History 

”
Pisano, Carmine. "India and Greece: Methods and Models of Comparison in The Mahābhārata and Greek 

Mahābhārata and Greek Mythology by Fernando Wulff Alonso

https://ojs.library.dal.ca/PseudoDio/article/download/5926/5258
https://www.jstor.org/stable/pdf/632396.pdf
https://www.torrossa.com/gs/resourceProxy?an=3119466&publisher=F34885
https://brill.com/downloadpdf/journals/nu/52/1/article-p59_4.pdf


Mahābhārata Mahābhārata 

soldiers as they surrender and the “unfair” use of overwhelming force on the battlefield

takes a more realist position as it specifies that “the people” should be protected 

” 
Kāmandaki, Dutt, and Manmatha Nath. "Kamandakiya nitisara, or, The elements of polity." (1979)

”
“The Mahabharata”

Kāmandaki ”

Kāmandaki

https://books.google.com/books?hl=en&lr=&id=-FswBLvTkvQC&oi=fnd&pg=PR7&dq=Hindery,+Roderick.+Comparative+ethics+in+Hindu+and+Buddhist+traditions.+Vol.+2.+Motilal+Banarsidass+Publ.,+(1978):+20-21&ots=g1jPABDQBv&sig=jGnBYq4C0DejnOqQCFH_OHqnIlc
https://books.google.com/books?hl=en&lr=&id=-FswBLvTkvQC&oi=fnd&pg=PR7&dq=Hindery,+Roderick.+Comparative+ethics+in+Hindu+and+Buddhist+traditions.+Vol.+2.+Motilal+Banarsidass+Publ.,+(1978):+20-21&ots=g1jPABDQBv&sig=jGnBYq4C0DejnOqQCFH_OHqnIlc
https://books.google.com/books?hl=en&lr=&id=-FswBLvTkvQC&oi=fnd&pg=PR7&dq=Hindery,+Roderick.+Comparative+ethics+in+Hindu+and+Buddhist+traditions.+Vol.+2.+Motilal+Banarsidass+Publ.,+(1978):+20-21&ots=g1jPABDQBv&sig=jGnBYq4C0DejnOqQCFH_OHqnIlc
https://books.google.com/books?hl=en&lr=&id=-FswBLvTkvQC&oi=fnd&pg=PR7&dq=Hindery,+Roderick.+Comparative+ethics+in+Hindu+and+Buddhist+traditions.+Vol.+2.+Motilal+Banarsidass+Publ.,+(1978):+20-21&ots=g1jPABDQBv&sig=jGnBYq4C0DejnOqQCFH_OHqnIlc
https://books.google.com/books?hl=en&lr=&id=NFMBAAAAYAAJ&oi=fnd&pg=PR1&dq=++K%C4%81mandaki,+Dutt,+and+Manmatha+Nath.+%22Kamandakiya+nitisara,+or,+The+elements+of+polity.%22+(1979):+81-121&ots=iRROTQ6sI4&sig=79Gvp5O8c69p5Bqd44lSbXRmG1s
https://books.google.com/books?hl=en&lr=&id=NFMBAAAAYAAJ&oi=fnd&pg=PR1&dq=++K%C4%81mandaki,+Dutt,+and+Manmatha+Nath.+%22Kamandakiya+nitisara,+or,+The+elements+of+polity.%22+(1979):+81-121&ots=iRROTQ6sI4&sig=79Gvp5O8c69p5Bqd44lSbXRmG1s
https://books.google.com/books?hl=en&lr=&id=NFMBAAAAYAAJ&oi=fnd&pg=PR1&dq=++K%C4%81mandaki,+Dutt,+and+Manmatha+Nath.+%22Kamandakiya+nitisara,+or,+The+elements+of+polity.%22+(1979):+81-121&ots=iRROTQ6sI4&sig=79Gvp5O8c69p5Bqd44lSbXRmG1s
https://library.bjp.org/jspui/bitstream/123456789/851/1/Mahabharata%20-%20full%20HTML.zip
https://international-review.icrc.org/sites/default/files/S0020860400074519a.pdf


Mahābhārata 

Kāmandaki
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https://www.jstor.org/stable/44142924
https://www.jstor.org/stable/pdf/10.7817/jameroriesoci.135.2.225.pdf
https://www.academia.edu/download/79699240/Ethics_of_War_and_Ritual_The_Bhagavad_Gita_and_Mahabharata_as_Test_Cases.pdf
https://www.academia.edu/download/79699240/Ethics_of_War_and_Ritual_The_Bhagavad_Gita_and_Mahabharata_as_Test_Cases.pdf
https://www.tandfonline.com/doi/abs/10.1080/15027570601081044
http://www.idsa.in/monograph/nitisara-by-kamandaka-from-kautilya-arthashastra
http://www.idsa.in/monograph/nitisara-by-kamandaka-from-kautilya-arthashastra
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https://international-review.icrc.org/sites/default/files/S002086040009121Xa.pdf
https://international-review.icrc.org/sites/default/files/S002086040009121Xa.pdf
https://www.dirkmoses.com/uploads/7/3/8/2/7382125/moses_-_cutting_out_the_ullcer_and_washing_away.pdf
https://www.dirkmoses.com/uploads/7/3/8/2/7382125/moses_-_cutting_out_the_ullcer_and_washing_away.pdf
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/bufhr2&section=14
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/F27D0820FCAE803CC6DADBB5BB2EFE3C/S1816383122000376a.pdf/religion-and-international-humanitarian-law.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/F27D0820FCAE803CC6DADBB5BB2EFE3C/S1816383122000376a.pdf/religion-and-international-humanitarian-law.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/F27D0820FCAE803CC6DADBB5BB2EFE3C/S1816383122000376a.pdf/religion-and-international-humanitarian-law.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc_858_sinha.pdf


“Since new and terrible methods of destruction are invented daily, with perseverance worthy 

race”.

prior to the 19th century, notably the “treaty of amity and commerce” between the United 

It wasn’t until the 1820 “Treaty for the Regularization of War” 

” 
“ ”

“
”

https://international-review.icrc.org/sites/default/files/S0020860400019008a.pdf
https://www.icrc.org/data/rx/en/assets/files/other/345_364_daoust.pdf
https://international-review.icrc.org/sites/default/files/S0020860400022488a.pdf
https://international-review.icrc.org/sites/default/files/S0020860400022488a.pdf
https://avalon.law.yale.edu/18th_century/prus1785.asp


This would fit the “international” 

establishing a “beginning” of modern 

O’leary. “ O’leary” 

“ ,”

“Instructions for the Government of Armies of the United States in the Field (Lieber Code),”

https://drive.google.com/file/d/1ILOV2R2OKZd6aOtmORdklXCmV9jNIBdL/view?usp=sharing
https://www.archives.gov/milestone-documents/treaty-of-guadalupe-hidalgo#page-header
https://ihl-databases.icrc.org/en/ihl-treaties/liebercode-1863
https://ihl-databases.icrc.org/en/ihl-treaties/liebercode-1863
https://sohs.alnap.org/system/files/content/resource/files/main/unige_79005_attachment01.pdf
https://link.springer.com/chapter/10.1007/978-3-031-09465-1_6


The “treaty for the regularization of war” was ahead of its time in many aspects when 

Bolivar’s revolutionary forces following a particularly gruesome period of protracted 

“

”

in combat, and the concept of conducting warfare within the bounds of “liberal and 

–

De Baets “The view of the past” 1617
O’leary “Memorias Del General O’leary” 
Bolivar, Simon “ ”

O’leary “Memorias Del General O’leary” 575

https://www.cambridge.org/core/services/aop-cambridge-core/content/view/70964DE1E558FF369B55A3B618135937/S1816383122000145a.pdf/the-view-of-the-past-in-international-humanitarian-law-1860-2020.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/70964DE1E558FF369B55A3B618135937/S1816383122000145a.pdf/the-view-of-the-past-in-international-humanitarian-law-1860-2020.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/70964DE1E558FF369B55A3B618135937/S1816383122000145a.pdf/the-view-of-the-past-in-international-humanitarian-law-1860-2020.pdf
https://faculty.chass.ncsu.edu/slatta/hi216/documents/bolivar/sbwar1813.htm


philanthropic principles” would not be seriously proposed again until the 

that the conflict in Colombia simply didn’t 

Colombia’s 

y’s 

Basdevant “ ” 344
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https://international-review.icrc.org/sites/default/files/S0020860400075112a.pdf
https://international-review.icrc.org/sites/default/files/S0020860400075112a.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/4A4D4C6410CDFFC9D2903C997F2E032B/S1816383120000181a.pdf/international-humanitarian-law-in-colombia-going-a-step-beyond.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/4A4D4C6410CDFFC9D2903C997F2E032B/S1816383120000181a.pdf/international-humanitarian-law-in-colombia-going-a-step-beyond.pdf
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/4A4D4C6410CDFFC9D2903C997F2E032B/S1816383120000181a.pdf/international-humanitarian-law-in-colombia-going-a-step-beyond.pdf
https://blogs.icrc.org/law-and-policy/2024/04/04/codifying-ihl-before-lieber-and-dunant-the-1820-treaty-for-the-regularization-of-war/
https://blogs.icrc.org/law-and-policy/2024/04/04/codifying-ihl-before-lieber-and-dunant-the-1820-treaty-for-the-regularization-of-war/
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protest from much of Europe’s ruling elite.

confiscate what is labeled as ‘contraband’ goods from vessels it searched, 

Lemnitzer, Jan Martin. "‘That Moral League of Nations against the United States’: The Origins of the 1856 

“ ,”

“The abolition of privateering and the declaration of Paris,”

Lemnitzer “The Moral League of Nations” 1069
Lemnitzer “The Moral League of Nations” 1071
Lemnitzer “The Moral League of Nations” 1069
Lemnitzer “The Moral League of Nations” 1069

https://doi.org/10.1080/07075332.2013.844194
https://books.google.com/books?hl=en&lr=&id=TH8NAAAAYAAJ&oi=fnd&pg=PA1&dq=1856+declaration+of+paris&ots=hjGh2GJKDd&sig=KOlbwXzbaZJSuKLyEz6rxo3XZiE
https://books.google.com/books?hl=en&lr=&id=TH8NAAAAYAAJ&oi=fnd&pg=PA1&dq=1856+declaration+of+paris&ots=hjGh2GJKDd&sig=KOlbwXzbaZJSuKLyEz6rxo3XZiE
https://books.google.it/books?hl=en&lr=&id=16cAAAAAYAAJ&oi=fnd&pg=PA9&dq=1856+declaration+of+paris&ots=tq28x8dvQB&sig=1eLzifIsNOeA54mwoYdezr59gC0&redir_esc=y#v=onepage&q=1856%20declaration%20of%20paris&f=false
https://books.google.it/books?hl=en&lr=&id=16cAAAAAYAAJ&oi=fnd&pg=PA9&dq=1856+declaration+of+paris&ots=tq28x8dvQB&sig=1eLzifIsNOeA54mwoYdezr59gC0&redir_esc=y#v=onepage&q=1856%20declaration%20of%20paris&f=false
https://books.google.it/books?hl=en&lr=&id=16cAAAAAYAAJ&oi=fnd&pg=PA9&dq=1856+declaration+of+paris&ots=tq28x8dvQB&sig=1eLzifIsNOeA54mwoYdezr59gC0&redir_esc=y#v=onepage&q=1856%20declaration%20of%20paris&f=false
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