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$EVWUDFW

/D WHVL WUDWWD O¶LPSRUWDQ]D GHL GLULWWL XPDQL� LQ SDUWLFRODU PRGR LO GLULWWR DOOD FDSDFLWj
OHJDOH SHU OH SHUVRQH FRQ GLVDELOLWj� /D SULPD SDUWH GHO PDQRVFULWWR VL FRQFHQWUD VXL
GLULWWL XPDQL FRPH FRQFHWWR JHQHUDOH H VXO SULQFLSLR GL HJXDJOLDQ]D GHFOLQDWR QHO VXR
VLJQLILFDWR ILORVRILFR H JLXULGLFR� /¶HJXDJOLDQ]D q GL IRQGDPHQWDOH LPSRUWDQ]D� DQ�
FKH H VRSUDWWXWWR DO PRPHQWR GHOOD VWHVXUD GHJOL VWUXPHQWL GL VSHFLILFD]LRQH� FRPH OD
&RQYHQ]LRQH SHU L GLULWWL XPDQL GHOOH SHUVRQH FRQ GLVDELOLWj �&53'�� 9LHQH TXLQGL
DQDOL]]DWR TXHVWR VWUXPHQWR GL KDUG ODZ� IDFHQGR SDUWLFRODUH DWWHQ]LRQH DOOD FDSDF�
LWj OHJDOH FRQIHULWD DOOH SHUVRQH FRQ GLVDELOLWj FKH VHJQD LO SDVVDJJLR GDO PRGHOOR
GL SURFHVVR GHFLVLRQDOH YLD VRVWLWXWR DO PRGHOOR GL SURFHVVR GHFLVLRQDOH FRQ VXS�
SRUWR� H OH VXH LPSOLFD]LRQL� 1HOO¶XOWLPD SDUWH GHOO¶HODERUDWR YLHQH WUDWWDWR LO FDVR
GHOOD 1RUYHJLD� FRQFHQWUDQGRVL LQ SDUWLFRODUH VXO UHFHSLPHQWR H O¶LPSOHPHQWD]LRQH
GHOOD &RQYHQ]LRQH QHO VLVWHPD OHJLVODWLYR H O¶DSSOLFD]LRQH GHOOR VWHVVR LQ XQ FDVR
VSHFLILFR� ,O FDVR JLXULGLFR DQDOL]]DWR ULJXDUGD XQD SHUVRQD FRQ GLVDELOLWj SVLFKLFKH�
DIIHWWD GD VFKL]RIUHQLD� ,O VXGGHWWR FDVR q DUULYDWR DOOD &RUWH 6XSUHPD 1RUYHJHVH�
FKH KD HPDQDWR XQD VHQWHQ]D FRQ RSLQLRQL GLVVHQ]LHQWL FKH KD FRVu FRQIHUPDWR OD
SRVL]LRQH QRUYHJHVH� DQFRUD OHJDWD D SUDWLFKH REVROHWH� VRWWROLQHDQGR OD ULVHUYD FRQ
OD TXDOH LO 3DHVH KD UHFHSLWR OD &RQYHQ]LRQH�





&RQWHQWV

,QWURGXFWLRQ �

� $Q LQWHUQDWLRQDO LQVWUXPHQW IRU SHUVRQV ZLWK GLVDELOLWLHV �
��� 'HILQLQJ KXPDQ ULJKWV � � � � � � � � � � � � � � � � � � � � � � � � �
��� &RGLI\LQJ KXPDQ ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV � � � � � � � � � �
��� /HJDO FDSDFLW\ LQ WKH &53' � � � � � � � � � � � � � � � � � � � � � ��
��� 'LVWLQFWLRQ EHWZHHQ OHJDO DQG PHQWDO FDSDFLW\ � � � � � � � � � � � � ��
��� 6XEVWLWXWHG DQG VXSSRUWHG GHFLVLRQ�PDNLQJ � � � � � � � � � � � � � ��
��� ³2Q HTXDO EDVLV ZLWK RWKHUV´ � � � � � � � � � � � � � � � � � � � � � ��
��� (TXDOLW\ DQG OHJDO FDSDFLW\ � � � � � � � � � � � � � � � � � � � � � � ��
��� 3HUVRQV HQWLWOHG RI &53' � � � � � � � � � � � � � � � � � � � � � � � ��

� /LPLWV DQG ERXQGDULHV RI OHJDO FDSDFLW\ ��
��� $XWRQRP\ DQG OHJDO SHUVRQDOLW\ � � � � � � � � � � � � � � � � � � � ��
��� 0HQWDO FDSDFLW\ DVVHVVPHQW � � � � � � � � � � � � � � � � � � � � � � ��
��� ³%HVW LQWHUHVW´ YHUVXV ³ZLOO DQG SUHIHUHQFHV´ � � � � � � � � � � � � � ��

� 1RUZHJLDQ ODZ V\VWHP DSSOLHG E\ WKH 6XSUHPH &RXUW ��
��� ,PSOHPHQWDWLRQ RI WKH &53' LQ 1RUZD\ � � � � � � � � � � � � � � � ��
��� +XPDQ ULJKWV DQG OHJDO FDSDFLW\ LQ 1RUZD\¶V OHJLVODWLRQ � � � � � � ��
��� 'HIHQGLQJ PHFKDQLVP RI KXPDQ ULJKWV LQ 1RUZD\ � � � � � � � � � � ��
��� 6HQWHQFH RI WKH 1RUZHJLDQ 6XSUHPH &RXUW RQ OHJDO FDSDFLW\ � � � � ��

&RQFOXVLRQ ��

�



�



,QWURGXFWLRQ

7KURXJKRXW WKH \HDUV� PDQ\ WHUPV KDYH EHHQ XVHG WR GHVFULEH D SHUVRQ ZKRP� E\
LQWHUDFWLQJ ZLWK RWKHUV RU ZLWK WKH HQYLURQPHQW� HQFRXQWHUV EDUULHUV WKDW REVWUXFW
WKHLU IXOO EHLQJ� KDQGLFDSSHG� GLVDEOHG� VSHFLDO QHHGV� GLIIHUHQWO\�DEOHG� XQIRUWX�
QDWH� H[FHSWLRQDO DQG VR RQ� 7KH LQWULQVLF PHDQLQJ FDUULHG E\ WKHVH ZRUGV LV RIWHQ
QHJDWLYH \HW RIIHQVLYH� +RZHYHU� GLVDELOLW\ LV D SUREOHP FRQFHUQLQJ DOO SRSXODWLRQ�
LQGHHG PRVW SHRSOH LQ WKHLU OLIH PD\ GHYHORS D GLVDELOLW\ GXH WR DQ DFFLGHQW RU MXVW
EHFDXVH RI WKH ROG DJH� HLWKHU WKH\ HQFRXQWHU VRPHRQH ZLWK GLVDELOLW\ IURP ELUWK�
&RQVHTXHQWO\ GLVDELOLW\ LV D UHDO SUREOHP� LQ VSLWH RI WKLV WKH ILUVW OHJDOO\ ELQGLQJ
LQWHUQDWLRQDO LQVWUXPHQW WKDW SURWHFWV KXPDQ ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV ZDV
DGRSWHG RQO\ LQ ���� DQG HQWHUHG LQWR IRUFH LQ �����

'LVDELOLW\ KDV DOZD\V EHHQ D WDERR WRSLF� UDUHO\ GLVFXVVHG� RU GLVFXVVHG ZLWK
JUHDW DPRXQW RI UHWLFHQFH� :KDW FRPSOLFDWHV HYHQ PRUH WKH RIILFLDO DQG XQRIILFLDO
GLVFXVVLRQV LV WKDW HDFK DQG HYHU\ FXOWXUH RU UHOLJLRQ KDV D GLIIHUHQW PHDQLQJ IRU
GLVDELOLW\� 1RZDGD\V SHRSOH LQ PRVW RI WKH GHYHORSHG FRXQWULHV DFNQRZOHGJH WKH
PHGLFDO UHDVRQ EHKLQG GLVDELOLWLHV PD\ EH GXH WR D PDOIRUPDWLRQ� D KHUHGLWDU\ GLV�
HDVH RU RWKHU VFLHQWLILF UHDVRQV� 1RQHWKHOHVV� LQ WKH SDVW GLVDELOLW\ ZDV RIWHQ YLHZHG
DV GXH WR *RG¶V SXQLVKPHQW RU VLPSO\ WKH ZLOO RI *RG� DQG HYHQ QRZDGD\V VSRPH
EHOLHYH LW LV EHFDXVH RI WKH LPSXULW\ RI WKH ZRPDQ WKDW FDUULHV WKH EDE\ LQ WKH ZRPE�
RU DJDLQ D PDQLIHVWDWLRQ RI DQ DQJU\ DQFHVWRU� +RZHYHU� HYHQ LQ FRXQWULHV ZKHUH WKH
VRFLDO QHWZRUN WKULYHV IRU LQFOXVLRQ DQG ZKHUH LQFOXVLRQ LV D SROLWLFDO WKHPH� SHUVRQV
ZLWK GLVDELOLWLHV DUH RIWHQ OHIW RXW� 7KH UHVXOW RI LW LV D VLWXDWLRQ ZKHUH KXPDQ ULJKWV
DUH QRW HTXDOO\ UHFRJQLVHG WR HYHU\ KXPDQ EHLQJ� 7KHUHIRUH� VRPH OLYH D OLIH EXUVWLQJ
ZLWK REVWDFOHV ZKHUH WKHLU YRLFH LV QRW KHDUG� 3UHFLVHO\ IRU WKLV UHDVRQ LW LV LPSRUWDQW
WR UHFRJQLVH WR SHUVRQV ZLWK GLVDELOLWLHV WKHLU OHJDO FDSDFLW\� L�H� WKH DELOLW\ WR PDNH
WKHLU RZQ DFWLRQV FRXQW RQ WKH OHJDO OHYHO� 7KXV� WKLV ULJKW LV HVVHQWLDO VLQFH LW EULQJV
DOO KXPDQ EHLQJV RQ WKH VDPH OHYHO �ULJKW WR HTXDOLW\ LV EHLQJ UHVSHFWHG� DQG DOORZV
WKHP WR WDNH SRVLWLRQ DQG SRVVHVVLRQ RI WKH UHVW RI KXPDQ ULJKWV�

7KHUH DUH PDQ\ DQG GLIIHUHQW W\SHV RI GLVDELOLWLHV DQG WKH OLWHUDWXUH DUJXHV UH�
JDUGLQJ WKHLU QXPEHU DQG GLYLVLRQ� $ PDFUR FDWHJRULVDWLRQ RI GLVDELOLWLHV FDQ EH
VXPPHG LQ URXJKO\ IRXU PDLQ FDWHJRULHV� VHQVRU\� SK\VLFDO� LQWHOOHFWXDO DQG SV\�
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FKRORJLFDO� 7KLV PDQXVFULSW IRFXVHV PDLQO\ RQ WKH ODVW WZR FDWHJRULHV� LQWHOOHFWXDO
DQG SV\FKRORJLFDO� L�H� RQ SHRSOH WKDW KDYH D GLVDELOLW\ WKDW LV GLUHFWO\ FRQQHFWHG WR
WKHLU FRJQLWLYH SURFHVVHV RU WKHLU HPRWLRQDO� PHQWDO RU SV\FKLDWULF GLVRUGHUV� 7KH
PDQXVFULSW LV RUJDQLVHG LQ WKUHH FKDSWHUV�

&KDSWHU � VWDUWV E\ JLYLQJ D ZLGH YLHZ DQG GHILQLWLRQ RI KXPDQ ULJKWV� DQDO\VLQJ
WKHP DV D SKLORVRSKLFDO FRQFHSW DQG FRQVLGHULQJ WKHLU LPSOLFDWLRQV� ,W JRHV IXUWKHU
LQ H[SODLQLQJ ZKDW DUH WKH LQVWUXPHQWV WKURXJK ZKLFK KXPDQ ULJKWV DUH SURWHFWHG
DQG GHVFULEHV WKH SURFHVV RI FRGLILFDWLRQ DQG VSHFLILFDWLRQ� 6XEVHTXHQWO\ LW JRHV
LQWR GHWDLOV DQG DQDO\VHV WKH 81 &RQYHQWLRQ RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELO�
LWLHV� LWV ELUWK SURFHVV DQG WKH PDLQ DUWLFOHV WKDW GHILQH LW� LQ SDUWLFXODU DUW� ��� OHJDO
FDSDFLW\�

,Q &KDSWHU � WKH OHJDO FDSDFLW\ ZLWK LWV WUDLWV DQG LPSRUWDQFH LV GLVFXVVHG E\ GH�
FOLQLQJ LW LQ D OHVV WHFKQLFDO WHUPLQRORJ\� )LUVW� WKH FRQQHFWLRQ EHWZHHQ DXWRQRP\
DQG OHJDO FDSDFLW\ LV H[SODLQHG� VXEVHTXHQWO\ WKH LPSRUWDQFH WKDW YDULRXV LQWHOOHF�
WXDOV KDYH JLYHQ WR DXWRQRP\ LQ OLWHUDWXUH DQG ZKDW DUH WKH PRVW UHFHQW WUHQGV DUH
H[DPLQHG E\ DQDO\VLQJ UHODWLRQDO DXWRQRP\�

7KH ODVW FKDSWHU� &KDSWHU �� LV D FDVH VWXG\ WKDW H[DPLQHV WKH 1RUZHJLDQ OHJ�
LVODWLRQ LQ WKH PDWWHU RI KXPDQ ULJKWV� ZLWK D IRFXV RQ OHJDO FDSDFLW\� )LUVW� WKH
LPSOHPHQWDWLRQ RI WKH &53' LQ 1RUZD\ LV GHVFULEHG E\ H[DPLQLQJ VRPH RIILFLDO
UHSRUWV� 7KHQ LW LV GHOLQHDWHG WKH 1RUZHJLDQ ODZ V\VWHP ZLWK VSHFLDO UHJDUG WR KX�
PDQ ULJKWV DQG WKHLU SURWHFWLRQ� WR ILQLVK ZLWK D FDVH WKDW UHDFKHG WKH 1RUZHJLDQ
6XSUHPH &RXUW DQG WKH\ HPDQDWHG D GLVVHQWLQJ RSLQLRQ�

)LQDOO\� VRPH ILQDO FRQVLGHUDWLRQV DUH VWDWHG LQ WKH &RQFOXVLRQV�
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&KDSWHU �

$Q LQWHUQDWLRQDO LQVWUXPHQW IRU
SHUVRQV ZLWK GLVDELOLWLHV

��� 'HILQLQJ KXPDQ ULJKWV

+XPDQ ULJKWV DUH LQDOLHQDEOH ULJKWV HQWLWOHG WR DOO LQGLYLGXDOV EHFDXVH WKH\ DUH KX�
PDQ EHLQJV� 7KHUHIRUH WKH\ DUH LQKHUHQW WR DOO KXPDQV QR PDWWHU WKHLU QDWLRQDOLW\�
UHOLJLRXV EHOLHYHV� VH[� FRORXU� HWKQLFLW\� VH[XDO RULHQWDWLRQ� ODQJXDJH� VRFLDO VWDWXV�
KHDOWK RU SROLWLFDO DIILQLW\� +XPDQ ULJKWV DUH QRW JUDQWHG E\ DQ\ LQWHUQDWLRQDO RU
QDWLRQDO OHJDO RUJDQLVDWLRQ� WKH\ DUH VLPSO\ UHFRJQLVHG� SURWHFWHG DQG SURPRWHG E\
WKRVH LQVWLWXWLRQV� $V D UHVXOW WKH\ DUH FODLPDEOH E\ DOO LQGLYLGXDOV EHFDXVH WKH\ DUH
HQWLWOHG WR WKHP� ZKLFK PHDQV WKH\ DUH SDUW RI WKHLU H[LVWHQFH�

7KH 8QLYHUVDO 'HFODUDWLRQ RI +XPDQ 5LJKWV� DGRSWHG E\ WKH 8QLWHG 1DWLRQ *HQ�
HUDO DVVHPEO\ LQ ����� WKH SUHDPEOH RSHQV E\ DFNQRZOHGJLQJ ©ZKHUHDV UHFRJQLWLRQ
RI WKH LQKHUHQW GLJQLW\ DQG RI WKH HTXDO DQG LQDOLHQDEOH ULJKWV RI DOO PHPEHUV RI WKH
KXPDQ IDPLO\ LV WKH IRXQGDWLRQ RI IUHHGRP� MXVWLFH DQG SHDFH LQ WKH ZRUOGª �81
*HQHUDO $VVHPEO\ DQG RWKHUV ����� S� ��� 7KXV� WKH 'HFODUDWLRQ LWVHOI UHFRJQL]HV
HTXDO ULJKWV DQG GLJQLW\ DOUHDG\ H[LVWLQJ DQG HQWLWOHG WR DOO LQGLYLGXDOV� DORQJ ZLWK
WKHP EHLQJ WKH EDVLV RI IUHHGRP MXVWLFH DQG SHDFH�

,W LV KDUG WR ILQG D GHILQLWLRQ WKDW GHVFULEHV WKH FRQFHSW RI KXPDQ ULJKWV LQ LWV
HQWLUHW\ EHFDXVH WKH QRWLRQ LV PXOWLIDFHWHG� 6RPH RI WKH GLPHQVLRQV RQ ZKLFK LW
PRYHV RQ DUH HWKLFDO� VRFLDO� SROLWLFDO DQG MXULGLFDO� DQG WKH\ DUH DOO LQWHUFRQQHFWHG
EHWZHHQ HDFK RWKHU� 2YHU WKH WLPH� LW KDV EHFRPH HYHQ PRUH FRPSOLFDWHG WR GHILQH
WKH FRQFHSW� EHFDXVH KXPDQ ULJKWV DUH G\QDPLF DQG LQ FRQWLQXLQJ HYROXWLRQ� WKHUH�
IRUH WKH\ FRQWLQXH WR LQFUHDVH LQ QXPEHU DQG LQ SUHWHQVHV� 7KXV� WKHUH LV QR SUHFLVH
GHILQLWLRQ� \HW ZH FDQ GHVFULEH WKHLU FKDUDFWHULVWLFV� WKH\ DUH XQLYHUVDO� LQDOLHQDEOH�
LQGLYLVLEOH DQG LQWHUGHSHQGHQW� 8QLYHUVDOLW\ UHIHUV WR WKH ULJKWV ZKLFK DUH HTXDOO\
HQWLWOHG WR HYHU\RQH GHVSLWH DQ\ GLIIHUHQW FKDUDFWHULVWLFV RI LQGLYLGXDOV� 7KH\ DOVR
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DUH LQDOLHQDEOH� L�H� WKH\ FDQQRW EH UHVWULFWHG LI QRW RQ WKH EDVLV RI DQ HTXDO DQG MXVW
SURFHVV� +XPDQ ULJKWV DUH LQGLYLVLEOH DQG LQWHUGHSHQGHQW EHFDXVH D SHUVRQ FDQ QRW
HQMR\ RQH RI WKRVH ULJKWV DW WKH WLPH ZLWKRXW DOO WKH UHVW� 7KH\ DUH D ZKROH WKDW FDQ
EH FRQVLGHUHG RQO\ LQ WKHLU LQWHJULW\� 'XH WR WKHVH FKDUDFWHULVWLFV� LW LV TXLWH HYLGHQW
WKDW KXPDQ ULJKWV KDYH UHODWHG REOLJDWLRQV ZKLFK DULVH IURP WKH IDFW WKDW WKH\ DUH
FODLPDEOH� 2EOLJDWLRQV FDQ EH PRUH WKHQ WKH ULJKWV WKHPVHOYHV� EHFDXVH LW LV ORJLF
WKDW WKH SUHVXPSWLRQ RQ ZKLFK KXPDQ ULJKWV OD\ RQ� LV WKDW WKH\ PXVW EH UHVSHFWHG�
SURWHFWHG DQG IXOILOOHG� 7KHVH GXWLHV DUH QRW MXVW IRU LQVWLWXWLRQV EXW DUH HQWLWOHG WR
RWKHU SHRSOH DV ZHOO� DOO KXPDQ EHLQJV DUH HQWLWOHG RI ULJKWV DQG REOLJDWLRQV� LQ RUGHU
WKDW HDFK DQG HYHU\ KXPDQ ULJKW WR EH IXOILOOHG�

3HUKDSV RQH RI WKH PRVW LPSRUWDQW SULQFLSOH WKDW KXPDQ ULJKWV KDYH DV WKHLU IRXQ�
GDWLRQ LV WKH SULQFLSOH RI HTXDOLW\� 7KHUH LV D WZR IDFH PHGDO IRU HTXDOLW\� ZKHUHDV
RQH LW FRQVLGHUV WKH SULQFLSOH RI HTXDOLW\ LQ D SKLORVRSKLFDO ZD\� WKH RWKHU LQ D MXULGL�
FDO PDQQHU� )URP WKH SKLORVRSKLFDO SRLQW RI YLHZ� LW LV DERXW D PRUDO SULQFLSOH WKDW
SXWV DOO KXPDQ EHLQJV RQ WKH VDPH OHYHO� PHDQLQJ WKH\ DUH DOO HTXDO� PRUDOO\ DQG
SKLORVRSKLFDOO\ VSHDNLQJ� 2Q WKH RWKHU VLGH� WKH MXULGLFDO SULQFLSOH WDNHV LQ FRQVLG�
HUDWLRQ HTXDOLW\ ERWK VXEVWDQWLDO DQG IRUPDO� 7KLV MXULGLFDO SULQFLSOH KDV D SURIRXQG
FRQQHFWLRQ ZLWK WKH SULQFLSOH RI OHJDOLW\ ZKLFK PHDQV WKDW WKH SXEOLF SRZHUV RI D
VWDWH DUH VXEMHFW WR WKH ODZ LWVHOI� DQG HDFK DQG HYHU\ GHHG WKH\ PDNH LW QHHGV WR EH
LQ FRPSOLDQFH WR WKH ODZ� XQGHU SHQDOW\ RI LQYDOLGLW\ RI WKH GHHG� ,QGHHG� DOO WKUHH
SRZHUV� MXGLFLDO� OHJLVODWLYH DQG H[HFXWLYH� DUH DOO VXERUGLQDWHG WR WKH ODZ EHFDXVH
WKH ODZ LV DERYH DQ\ LQVWLWXWLRQ RU SRZHU� GXH WR WKH UXOH RI ODZ�

7KH SULQFLSOH RI IRUPDO HTXDOLW\ SOD\V D IXQGDPHQWDO UROH DQG LW FRQFHUQV PDLQO\
WKH MXGLFLDU\ SRZHU EHFDXVH LW HVWDEOLVKHV DQ LPSDUWLDO LPSRVLWLRQ RI WKH ODZ� EXW
DOVR DQ LPSDUWLDO H[HUFLVH RI WKH OHJLVODWLYH SRZHU� ,W LV IRUELGGHQ WKH HPDQDWLRQ
RI ODZV WKDW GLVFULPLQDWHV DQ\ OHJDO HQWLW\� ,Q RWKHU ZRUGV� WKH IRUPDO HTXDOLW\ LV
DERXW HTXDO VXEMHFWLRQ RI HYHU\RQH WR RQO\ RQH MXULVGLFWLRQ� ZKHUH HDFK DQG HYHU\
VLQJOH HQWLW\ LV HTXDO LQ IURQW RI WKH ODZ� 7KH IRUPDO HTXDOLW\ HVWDEOLVKHV WKH EDVLV
IRU WKH ILJKW DJDLQVW GLVFULPLQDWLRQ ZKLFK LV GHILQHG DV ©DQ\ GLVWLQFWLRQ H[FOXVLRQ
RU UHVWULFWLRQ >���@ ZKLFK KDV WKH SXUSRVH RU HIIHFW RI LPSDLULQJ RU QXOOLI\LQJ WKH
UHFRJQLWLRQ� HQMR\PHQW RU H[HUFLVH RQ DQ HTXDO EDVLV ZLWK RWKHUV� RI DOO KXPDQ ULJKWV
DQG IXQGDPHQWDO IUHHGRPV LQ WKH SROLWLFDO� HFRQRPLF� VRFLDO� FXOWXUDO� FLYLO RU DQ\
ILHOGª �8QLWHG 1DWLRQV �81� ����� DUW� � FO���� 7KH SURKLELWLRQ RI GLVFULPLQDWLRQ LV D
ZD\ WR DOORZ SHRSOH WR HQMR\ WKHLU KXPDQ ULJKWV DQG DW WKH VDPH WLPH� LW LV D ULJKW RQ
LWV RZQ� WKH ULJKW WR QRW EH GLVFULPLQDWHG� DV DUWLFOH �� RI WKH (XURSHDQ &RQYHQWLRQ
RQ +XPDQ 5LJKWV VWDWHV� ©7KH HQMR\PHQW RI WKH ULJKWV DQG IUHHGRPV VHW IRUWK LQ
WKLV &RQYHQWLRQ VKDOO EH VHFXUHG ZLWKRXW GLVFULPLQDWLRQ RQ DQ\ JURXQG VXFK DV VH[�
UDFH� FRORXU� ODQJXDJH� UHOLJLRQ� SROLWLFDO RU RWKHU RSLQLRQ� QDWLRQDO RU VRFLDO RULJLQ�
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DVVRFLDWLRQ ZLWK D QDWLRQDO PLQRULW\� SURSHUW\� ELUWK RU RWKHU VWDWXV�ª �&RXQFLO RI
(XURSH ����� DUW���� 7KH SULQFLSOH RI HTXDOLW\ WRJHWKHU ZLWK WKH SULQFLSOH RI QRQ
GLVFULPLQDWLRQ GRHVQ¶W VWDWH WR WUHDW HYHU\RQH LQ WKH VDPH ZD\� EXW LW GRHV SUHVFULEH
WR WUHDW VLPLODU VLWXDWLRQV HTXDOO\� DQG GLIIHUHQW VLWXDWLRQV LQ GLIIHUHQW ZD\V�

6XEVWDQWLYH HTXDOLW\ LV DERXW HTXDO RSSRUWXQLWLHV� 7KH ODZPDNHU FRXOG EH UH�
TXLUHG WR UHVRUW WR GLIIHUHQW WUHDWPHQW LQ RUGHU WR PD[LPLVH HTXDO RSSRUWXQLWLHV IRU
HYHU\RQH� 7KLV FDQ EH GRQH WKURXJKRXW DIILUPDWLYH DFWLRQV IRU WKH SXUSRVH RI FRP�
SHQVDWLQJ IRU IDFWXDO LQHTXDOLWLHV WKDW RULJLQDWH IURP QDWXUDO� VRFLDO IDFWV RU IURP
SUHYLRXV LQMXVWLFHV� 6XEVWDQWLYH HTXDOLW\ DIWHU UHFRJQLVLQJ WKH LQHTXDOLWLHV SUHVHQW
DPRQJ LQGLYLGXDOV� UHTXLUHV WR WKH ODZPDNHU WR SUHYHQW DQG SURWHFW WKRVH ZKR DUH
GLVFULPLQDWHG E\ WKHP� 7KH PDLQ H[SODQDWLRQ IRU WKHVH GLIIHUHQW WUHDWPHQWV LW OD\V
LQ WKH LQWHQW WR EULQJ D UHPHG\ WR SUHYLRXV GLVFULPLQDWH VLWXDWLRQV ZKHUH WKH YLF�
WLPV ZHUH ELJ FDWHJRULHV RI VXEMHFWV OLNH ZRPHQ� FKLOGUHQ� SHRSOH ZLWK GLVDELOLWLHV�
PLQRULWLHV DQG VR RQ� DQG WR UHPRYH REVWDFOHV WKDW GHQLHV WKHP WKH ULJKW WR VHOI GH�
YHORSPHQW�

7KH SULQFLSOH RI HTXDOLW\ FRXOG UHTXLUH HTXDO WUHDWPHQW� ZKLFK GRHV QRW QHFHV�
VDULO\ PHDQ RQO\ WKDW WKH OHJLVODWRU KDV WR DSSO\ WKH ODZ HTXDOO\ ZLWKRXW WDNLQJ LQWR
FRQVLGHUDWLRQ GLIIHUHQW VLWXDWLRQ RU GLIIHUHQW VXEMHFWV� EXW LW FRXOG DOVR UHTXLUH IRU
WKRVH GLIIHUHQW VXEMHFWV WR EH FRQVLGHUHG DV VR LQ RUGHU WR HODERUDWH D VSHFLILF OHJDO
SURWHFWLRQ� ,Q RWKHU ZRUGV LW UHTXLUHV GLIIHUHQW WUHDWPHQWV EXW DW WKH VDPH WLPH WKH
SULQFLSOH RI HTXDOLW\ UXOHV RXW WKH GLIIHUHQW WUHDWPHQWV WKDW GR QRW DLP IRU D OHJLWLPDWH
VFRSH� WKHUH PXVW EH D UHDVRQDEOH EDVLV IRU D GLIIHUHQW WUHDWPHQW� ,QHTXDOLWLHV DUH QRW
DOZD\V XQIDLU� WKH\ DUH RQO\ LI WKHLU HIIHFWV DUH XQMXVW� 7KH SULQFLSOH RI HTXDOLW\ LV
RQH RI WKH PDLQ SULQFLSOHV WKDW FURVVHV WKH HQWLUH V\VWHP RI KXPDQ ULJKWV� WKHUHIRUH
LW LV LQ WKH QDPH RI WKLV SULQFLSOH WKDW ZH DUH IDFLQJ WKH SUROLIHUDWLRQ RI LQWHUQDWLRQDO
&RQYHQWLRQV RU QDWLRQDO ODZ� WKDW KDYH WKH SXUSRVH WR SURWHFW DQG JXDUDQWHH WKH HQ�
MR\PHQW RI WKH KXPDQ ULJKWV WR LPSRUWDQW FDWHJRULHV RI SHRSOH�

��� &RGLI\LQJ KXPDQ ULJKWV RI SHUVRQV ZLWK GLVDELOL�
WLHV

,Q RUGHU IRU KXPDQ ULJKWV WR EH UHFRJQLVHG� UHVSHFWHG� SURWHFWHG DQG IXOILOOHG WKH\
QHHG WR EH FRGLILHG E\ DQ RIILFLDOO\ UHFRJQLVHG OHJDO DXWKRULW\ RU LQVWLWXWLRQ� ,W LV
WR EH QRWHG� WKDW KXPDQ ULJKWV DUH G\QDPLF� ZKLFK PHDQV WKDW WKH\ DUH HVVHQWLDOO\
TXHVWLRQDEOH� EXW DW WKH VDPH WLPH WKHLU FRQWHQW LV XQGHWHUPLQHG DQG XQFHUWDLQ EH�
FDXVH WKH\ NHHS RQ HYROYLQJ� 7KLV PDNHV WKH SURFHVV RI SRVLWLYLVDWLRQ HYHQ KDUGHU�
7KURXJKRXW WKH SURFHVV RI FRGLILFDWLRQ RU SRVLWLYLVDWLRQ� LW WDNHV VKDSH WKH ODZ LWVHOI
WKDW QHHGV WR DVFHUWDLQ WKH SURWHFWHG DUHD RI WKH KXPDQ ULJKWV E\ GHWHUPLQLQJ WKH
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SURFHGXUHV DQG PHFKDQLVPV RI JXDUDQWHH DQG WKH LPSOHPHQWDWLRQ V\VWHP� ,Q RWKHU
ZRUGV SRVLWLYLVDWLRQ UHIHUV WR WKH WUDQVIRUPDWLRQ RI LGHDOV LQWR QRUPDWLYH VWDQGDUGV�
IURP PRUDOLW\ WR ODZ� IURP VRIW ODZ WR KDUG ODZ� IURP LQWHUQDWLRQDO ODZ WR GRPHVWLF
ODZ� 7KHUHIRUH WKH ODZ KDV WKH KDUG GXW\ WR PDNH KXPDQ ULJKWV HQMR\DEOH E\ DOO
KXPDQ EHLQJV� PRUHRYHU WKH ODZ QHHGV WR GHHSHQ LQWR WKH KXPDQ ULJKWV E\ DOZD\V
NHHSLQJ DQ RSHQ PLQG LQ RUGHU WR HPERG\ WKH FRUH FRQWHQW RI WKH KXPDQ ULJKWV WDNHQ
LQWR FRQVLGHUDWLRQ DQG DGRSW LQVWUXPHQWV WKDW VDQFWLRQ RIILFLDOO\ WKH KXPDQ ULJKWV�

1RWZLWKVWDQGLQJ� RQH YHU\ LPSRUWDQW VWHS RI FRGLILFDWLRQ LV WKH SURFHVV RI VSHF�
LILFDWLRQ WKDW KDV H[DFWO\ WKH VDPH ORJLF DV FRGLILFDWLRQ� EXW LW EHWWHU VSHFLILHV FLU�
FXPVWDQFHV WKDW TXDOLILHV WKH VXEMHFW RI WKH ODZ� 7KH VSHFLILFDWLRQ SURFHVV VSHFLILHV
WKH VXEMHFW RI WKH KXPDQ ULJKWV DQG WKHLU VSHFLILF FKDUDFWHULVWLFV� 7KHVH FKDUDFWHU�
LVWLFV DUH FLUFXPVWDQFHV WKDW DUH UHOHYDQW WR WKH HQMR\PHQW RI KXPDQ ULJKWV DQG WKDW
H[SRVH WKH XOWLPDWH EHQHILFLDU\ WR D VSHFLILF YLRODWLRQ� DQG WKH\ FRXOG LQFOXGH VH[�
DJH� UHOLJLRQ DQG RWKHUV� ,GHQWLI\LQJ DV D PDOH� IHPDOH� DQ LPPLJUDQW� D SHUVRQ ZLWK
GLVDELOLWLHV� RU D ZRUNHU� LV ZKDW GHWHUPLQHV DQG XQGHUOLQHV VRPH VSHFLILF FKDUDFWHU�
LVWLFV RI WKH KXPDQ H[LVWHQFH WKDW DUH FRQVLGHUHG UHOHYDQW LQ RUGHU WR EHQG WKH KXPDQ
ULJKWV SDUDGLJP LQ D VSHFLILF ZD\� ,W LV WR EHWWHU XQGHUVWDQG KRZ KXPDQ ULJKWV PXVW
EH SURWHFWHG ZKHQ WKH VXEMHFW RI WKH ODZ LW¶V RQH RI D VSHFLILF VLWXDWLRQ DQG FKDUDF�
WHUL]HG LQ D VSHFLILF ZD\� 7KH SURFHVV RI VSHFLILFDWLRQ LV DQ HYROXWLRQ RI WKH KXPDQ
ULJKWV SDUDGLJP� 6LQFH WKH 8QLYHUVDO 'HFODUDWLRQ RI KXPDQ ULJKWV� DGRSWHG LQ �����
WKDW LV D KXJH PLOHVWRQH LQ WKH SURFHVV RI KXPDQ ULJKWV� WKH SURFHVV RI FRGLILFDWLRQ
NHHSV RQ HYROYLQJ� DQG WKH ODZ DGRSWHG DQG LPSOHPHQWHG ODWHU LW LGHQWLILHV WKH SUR�
WHFWLRQ RI WKH ULJKWV RI VSHFLILF FDWHJRULHV WKDW DUH YXOQHUDEOH�

$ UHFHQW FRQYHQWLRQ DGRSWHG RQ �WK RI 'HFHPEHU ���� DQG HQWHUHG LQWR IRUFH RQ
WKH �UG RI 0D\ ����� LV WKH 81 &RQYHQWLRQ RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOL�
WLHV� ,W LV DQ LQVWUXPHQW RI VSHFLILFDWLRQ WR SURWHFW DQG JXDUDQWHH WKH KXPDQ ULJKWV RI
D YXOQHUDEOH FDWHJRU\� QDPHO\ SHRSOH ZLWK GLVDELOLWLHV� 7KH SURFHVV RI VSHFLILFDWLRQ
DQG FRGLILFDWLRQ ZDV D ORQJ DQG WRUPHQWHG RQH� 6RPH VWXGLHV GLYLGH WKH SURFHVV LQWR
� VWDJHV� �'HOOD )LQD� &HUD� DQG 3DOPLVDQR ����� 7KH ILUVW VWDJH JRHV IURP ���� XQ�
WLO ����� DQG LW LV FKDUDFWHULVHG E\ FRPSOHWH QRQ�UHFRJQLWLRQ RI WKH KXPDQ ULJKWV RI
SHRSOH ZLWK GLVDELOLWLHV DV D FDWHJRU\ ZRUWK\ RI VSHFLILFDWLRQ� %RWK WKH 81 &KDUWHU
RI ���� DQG WKH 8QLYHUVDO 'HFODUDWLRQ RI +XPDQ 5LJKWV RI ���� GR QRW PHQWLRQ SHR�
SOH ZLWK GLVDELOLWLHV� 7KH\ DUHPHQWLRQHG RQO\ LQ WKH 8QLYHUVDO 'HFODUDWLRQ� LQ DUWLFOH
��� EXW LW UHIHUV WR GLVDELOLW\ DV D FRQGLWLRQ RU DQ HYHQW� $V D UHVXOW WKLV ILUVW GHFDGHV
ZHUH PDLQO\ FKDUDFWHULVHG E\ LQYLVLELOLW\� )URP ���� WR ����� WKH VHFRQG SKDVH� SHU�
VRQV ZLWK GLVDELOLWLHV ZHUH VWDUWHG WR EH VHHQ DV VXEMHFWV RI UHKDELOLWDWLRQ� ,Q �����
WKH 'HFODUDWLRQ RQ WKH 5LJKWV RI 0HQWDOO\ 5HWDUGHG 3HUVRQV ZDV DGRSWHG EXW LW ZDV
RQO\ D GRFXPHQW� RI VRIW ODZ� LQ ZKLFK WKHUH ZDV VRPH NLQG RI UHFRJQLWLRQ RI WKH
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PHGLFDO PRGHO RI GLVDELOLW\� *UDQWHG WKDW� WKLV GRFXPHQW UHFRJQLVHG ³LPSDLUPHQW´
DV D SRWHQWLDO EDUULHU WR WKH HQMR\PHQW RI KXPDQ ULJKWV� ,Q ����� WKH 'HFODUDWLRQ
RQ WKH 5LJKWV RI 'LVDEOHG 3HUVRQV� D VRIW ODZ GRFXPHQW� VWLSXODWHG WKDW SHRSOH ZLWK
GLVDELOLWLHV VKRXOG EH VXEMHFWV WR KXPDQ ULJKWV DV ZHOO� EXW XQGHU VRPH FRQGLWLRQV�
)LUVWO\� HTXDO ULJKWV DV IRU QRQ�GLVDEOHG SHRSOH ZHUH JUDQWHG RQO\ WR SHUVRQV ZLWK
LQWHOOHFWXDO LPSDLUPHQWV� 2Q WKH RWKHU KDQG� LQ VRPH FDVHV� LQVWLWXWLRQDOLVDWLRQ ZDV
FRQVLGHUHG ³LQGLVSHQVDEOH´ IRU VRPH SHUVRQV ZLWK GLVDELOLWLHV� 7KLV 'HFODUDWLRQ�
OLNHZLVH WKH RQH PHQWLRQHG HDUOLHU� ZDV DQ LQWHQW DQG D VWHS WRZDUGV D KXPDQ ULJKWV
DSSURDFK� EXW WKH FRPPRQ FRXUVH RI DFWLRQ ZDV VWLOO FKDUDFWHULVHG E\ WKH PHGLFDO
PRGHO� $V D PDWWHU RI IDFW� SUHYHQWLRQ RI GLVDELOLW\ LV PHQWLRQHG WZLFH DQG GLVDELOLW\
LV GHILQHG DV ©DQ\ SHUVRQ XQDEOH WR HQVXUH E\ KLPVHOI RU KHUVHOI� ZKROO\ RU SDUWO\ WKH
QHFHVVLWLHV RI D QRUPDO LQGLYLGXDO DQG�RU VRFLDO OLIH� DV D UHVXOW RI GHILFLHQF\� HLWKHU
FRQJHQLWDO RU QRW� LQ KLV RU KHU SK\VLFDO RU PHQWDO FDSDFLWLHVª��'HOOD )LQD� &HUD� DQG
3DOPLVDQR ����� SS� ���� 7KH VHFRQG SKDVH HQGHG ZLWK WKH *HQHUDO $VVHPEO\ WKDW
SURFODLPHG ���� DV WKH ,QWHUQDWLRQDO <HDU RI 'LVDEOHG SHUVRQV�

7KH WKLUG VWDJH LV D PXFK PRUH DFWLYH RQH� LQ ZKLFK PDMRU WXUQLQJ SRLQWV DUH
UHDFKHG DQG LW JRHV IURP ���� XQWLO ����� 7KH ,QWHUQDWLRQDO <HDU RI 'LVDEOHG SHU�
VRQV KDG D ELJ UHVXOW� WKH :RUOG 3URJUDPPH RI $FWLRQ &RQFHUQLQJ 'LVDEOHG 3HUVRQV
ZDV RXWOLQHG� 7KH 3URJUDPPH RI $FWLRQ ZDV WKH 81 VWUDWHJ\� ZLWK WKUHH SLOODUV
DSSURDFK� GHILQLWLRQ� SUHYHQWLRQ DQG UHKDELOLWDWLRQ RI GLVDELOLW\ SOXV D IRUWK QHZ GL�
PHQVLRQ DLPLQJ WKH HTXDOLVDWLRQ RI RSSRUWXQLWLHV� ,Q DGGLWLRQ� WKH GRFXPHQW EULQJV
LQWR WKH DWWHQWLRQ RI WKH 8QLWHG 1DWLRQV RUJDQLVDWLRQV� JRYHUQPHQWV DQG VWDNHKROGHUV
WKH KXPDQ ULJKWV RI GLVDEOHG SHUVRQV� 0RUHRYHU WKH *HQHUDO $VVHPEO\ SURFODLPHG
WKH ,QWHUQDWLRQDO 'HFDGH RI 'LVDEOHG 3HUVRQV ���������� 'XULQJ WKLV SHULRG RI WLPH
LW ZDV DGRSWHG WKH ILUVW OHJDOO\ ELQGLQJ KXPDQ ULJKWV WUHDW\ WKDW PHQWLRQHG SHUVRQV
ZLWK GLVDELOLWLHV� QDPHO\ ,/2 &RQYHQWLRQ ���� 7KLV KDUG ODZ LQVWUXPHQW LQWURGXFHG
WKH SULQFLSOH RI HTXDOLW\ RI RSSRUWXQLW\ LQ WKH ZRUNSODFH IRU SHUVRQV ZLWK GLVDELOLWLHV�
0RUHRYHU WKHUH ZHUH YDULRXV VWXGLHV FRQGXFWHG GXULQJ WKDW GHFDGH WKDW SURSRVHG
D VHULHV RI LQWHUHVWLQJ UHSRUWV DQG JXLGHOLQHV� 2QH RI WKH PRVW LPSRUWDQW ZDV FRQ�
GXFWHG E\ 6SHFLDO 5DSSRUWHXU /HDQGUR 'HVSRX\� LW KDV EHHQ UHVSRQVLEOH IRU EULQJLQJ
GLVDELOLW\ RQ WKH DJHQGD RI VHYHUDO KXPDQ ULJKWV ERGLHV RI WKH 8QLWHG 1DWLRQV� $O�
WKRXJK WKH 'HFDGH FXOPLQDWHG ZLWK WKH DGRSWLRQ RI D VRIW ODZ LQVWUXPHQW� DOVR XQGHU
LQIOXHQFH RI WKH LQWHUQDWLRQDO GLVDELOLW\ ULJKWV PRYHPHQW� FDOOHG 6WDQGDUG 5XOHV RQ
WKH (TXDOL]DWLRQ RI 2SSRUWXQLWLHV IRU 3HUVRQV ZLWK 'LVDELOLWLHV LQ ����� 7KH 5XOHV
ZDV D JURXQGEUHDNLQJ GRFXPHQW EHFDXVH RI WKH WHUPLQRORJ\ XVHG� OLNH ³LQGHSHQ�
GHQFH´ RU ³SHUVRQDO DVVLVWDQFH VHUYLFHV´� :KDW GLVWLQJXLVKHV WKLV GRFXPHQW RI VRIW
ODZ IURP WKH RWKHUV DGRSWHG LQ WKH SDVW� LV WKH SURYLVLRQV IRU LWV PRQLWRULQJ WKDW ZHUH
FRQGXFWHG XQWLO ����� 7KH 'LVDELOLW\ 5LJKWV 0RYHPHQW DOVR KDG DQ LPSRUWDQW UROH
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LQ WKH GHILQLQJ WKH WKLUG SKDVH WKDW EURXJKW WR WKH &RQYHQWLRQ LPSOHPHQWHG WRGD\�
,QGHHG WKH 0RYHPHQW� FRPSRVHG E\ DFWXDO SHRSOH ZLWK GLVDELOLWLHV DOO DURXQG WKH
ZRUOG� LQVSLUHG E\ RWKHU VRFLDO PRYHPHQWV� EHFDPH SROLWLFLVHG DQG VWDUWHG WR KDYH
DQ LPSDFW� LW JDLQHG VWUHQJWK DQG E\ WKH HQG RI WKH ODVW FHQWXU\ KDG EHFRPH SROLF\
DGYRFDWHV�

7KH IRXUWK DQG ODVW SKDVH LV FKDUDFWHULVHG E\ WKH 1HZ0LOOHQQLXP� WKDW ZLWQHVVHG
SHUVRQV ZLWK GLVDELOLWLHV DQG WKHLU RUJDQLVDWLRQV EHFRPLQJ DJHQWV RI KXPDQ ULJKWV�,W
ZDV ILQDOO\ HPEUDFHG D KXPDQ ULJKWV�EDVHG DSSURDFK WKDW JDYH GLVDEOHG SHUVRQV
HTXDO ULJKWV DV KXPDQ EHLQJV� WKHUHIRUH UHFRJQLVHG LQ IURQW RI WKH ODZ� 7KH 0LOOHQ�
QLXP VWDUWHG ZLWK WKH :RUOG 6XPPLW RQ 'LVDELOLW\ LQ 0DUFK ���� LQ %HLMLQJ ZKHUH
WKH 'HFODUDWLRQ RQ WKH 5LJKWV RI 3HRSOH ZLWK 'LVDELOLWLHV LQ WKH QHZ FHQWXU\ ZDV
DGRSWHG� 7KLV 'HFODUDWLRQ� GHVSLWH EHLQJ D VRIW ODZ GRFXPHQW� XUJHG IRU D ELQGLQJ
FRQYHQWLRQ DQG HQFRXUDJHG WKH GLVDELOLW\ RUJDQLVDWLRQV WR ILJKW IRU LW� 7KH QH[W \HDU�
LQ ���� LQ 6HSWHPEHU LQ 'XUEDQ WRRN SODFH WKH :RUOG &RQIHUHQFH DJDLQVW 5DFLVP�
DQG WKH 3URJUDPPH RI $FWLRQ HQFRXUDJH WKH 8QLWHG 1DWLRQV *HQHUDO $VVHPEO\ WR
HODERUDWH DQ LQWHJUDO ELQGLQJ GRFXPHQW WKDW SURPRWHV� SURWHFWV DQG UHFRJQLVHV WKH
ULJKWV DQG GLJQLW\ RI SHUVRQV ZLWK GLVDELOLWLHV�

7KH URDG WR WKH DGRSWLRQ DQG WKH ZULWLQJ RI WKH &RQYHQWLRQ RQ WKH 5LJKWV RI 3HU�
VRQV ZLWK 'LVDELOLWLHV ZDV D YHU\ FRQWRUWHG RQH� 7KH ILUVW PHHWLQJ RI WKH $G +RF
&RPPLWWHH WRRN SODFH LQ -XO\ ���� DQG LW ZDV RSHQ WR DOO PHPEHU VWDWHV RI WKH 8QLWHG
1DWLRQV� 7KH RXWFRPH RI WKLV ILUVW UHXQLRQ ZDVQ¶W D VXFFHVVIXO RQH� 0DQ\ FRXQWULHV
ZHUH UHOXFWDQW� DQG WKH RQO\ WKLQJ WKDW WKH\ DJUHHG RQ ZDV WR PHHW WKH IROORZLQJ
\HDU SOXV WKH\ UHTXHVWHG WR WKH 6HFUHWDU\ *HQHUDO WR LPSURYH DFFHVVLELOLW\ RI WKH 81
KHDGTXDUWHUV� ,W ZDV -XQH ����� ZKHQ WKH VHFRQG PHHWLQJ KDG VWDUWHG DQG WKH DWPR�
VSKHUH ZDV GLIIHUHQW IURP WKH SUHYLRXV \HDU� 7KH SXEOLF RSLQLRQ KDG WXUQHG LQ IDYRU
RI D FRQYHQWLRQ WKDW KDG SHUVRQV ZLWK GLVDELOLWLHV DV D VXEMHFW� 7KHUHIRUH WKH VHWWLQJ
ZDV FKDQJHG DQG GHPDQGV IURP GLVDEOHG SHUVRQV¶ RUJDQLVDWLRQV ZHUH VWURQJO\ IHOW
EHFDXVH RI RQH RI WKHLU VORJDQV ³1RWKLQJ DERXW XV ZLWKRXW XV´� )RU WKH ILUVW WLPH
LQ WKH KLVWRU\ RI 8QLWHG 1DWLRQV ZHUH DERXW WR SDUWLFLSDWH WR D *HQHUDO $VVHPEO\
QHJRWLDWLRQV QRQ�JRYHUQPHQWDO RUJDQLVDWLRQV� 8VXDOO\ WKH\ ZHUH RQO\ DOORZHG DV
REVHUYHUV DQG QRW SDUWLFLSDQWV� $ VPDOO ZRUNLQJ JURXS� FRPSRVHG E\ VWDWHV DQG GLV�
DEOHG SHUVRQV¶ RUJDQLVDWLRQV� VWDUWHG WR SUHSDUH WKH GUDIW LQ -DQXDU\ ����� 7KH PDLQ
FKDOOHQJH WKDW WKH :RUNLQJ *URXS KDG WR IDFH ZDV WKH WZR GLIIHUHQW ODQJXDJHV WKH\
VSRNH� RQH RI WKH ODZ\HUV VHQW E\ WKH JRYHUQPHQWV DQG RQ WKH RWKHU VLGH WKH GLVDELO�
LW\ PRYHPHQW� SHUVRQV ZKR ZHUH GHDOLQJ ZLWK GLVDELOLWLHV RQ D GDLO\ EDVLV� 7KH ILUVW
UHDGLQJ RI WKH $G +RF &RPPLWWHH RI WKH GUDIW WKH :RUNLQJ *URXS KDG RXWOLQHG ZDV
D FRPSOHWH GLVDVWHU� RQO\ IURP WKH VHFRQG UHDGLQJ VRPHWKLQJ KDG VWDUWHG WR PRYH�
7KH NH\ DUJXPHQWV WKDW ZHUH VXEMHFW RI PDQ\ GLVDJUHHPHQWV ZHUH OHJDO FDSDFLW\�
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IRUFHG LQWHUYHQWLRQ DQG LQVWLWXWLRQDOLVDWLRQ� VRFLDO� UHOLJLRXV DQG FXOWXUDO YDOXHV� LQ�
FOXVLRQ YHUVXV VHJUHJDWLRQ� DQG ODVWO\ ZRPHQ DQG FKLOGUHQ ZLWK GLVDELOLWLHV� ,Q RUGHU
WR FRQFOXGH WKH QHJRWLDWLRQV DQ XQRUWKRGR[ PHWKRG ZDV DGRSWHG VLQFH WKHUH ZHUH
HQGOHVV� RYHUODSSLQJ SURSRVHG DPHQGPHQWV� ,W FRQVLVWHG RI GHOHJDWLRQV WKDW FRXOG
VWLOO REMHFW WR DPHQGPHQWV WKDW ZHUH SURSRVHG DQG LI LW GLG WKH DPHQGPHQW ZRXOG EH
GURSSHG XQOHVV WKH GHOHJDWLRQ WKDW KDG SURSRVHG LW FRXOG VWULNH D GHDO ZLWK WKDW ZKR
KDG REMHFWHG� 7KLV ZDV D FOHDU VLJQ WKDW WKH &RPPLWWHH KDG FOHDU LQWHQWLRQV RI ILQ�
LVKLQJ WKH FRQYHQWLRQ VRRQ� :KDW ZDV OHIW WR GLVFXVV LQ WKH ILQDO PHHWLQJ� LQ �����
ZDV WKH PRQLWRULQJ� 7KH &RPPLWWHH DJUHHG RQ D PRQLWRULQJ ERG\ DQG PHFKDQLVP
EDVHG RQ WKH FRPPLWWHH V\VWHP GHYHORSHG E\ WKH RWKHU KXPDQ ULJKWV WUHDWLHV� 0RUH�
RYHU D ELJ REVWDFOH WKDW FRQVLVWHG RI LQFOXGLQJ WKH ULJKW WR SHWLWLRQ WR LQGLYLGXDOV WR
WKH FRPPLWWHH ZDV DOVR RYHUFRPH E\ GHFLGLQJ WR DGG WKLV ULJKW EXW ZLWK DQ RSWLRQDO
SURWRFRO� $IWHU WKH GUDIWLQJ FRPPLWWHH KDG UHYLVHG LW� WKH &RQYHQWLRQ RQ WKH 5LJKWV
RI 3HUVRQV ZLWK GLVDELOLWLHV ZDV DGRSWHG RQ ��WK RI 'HFHPEHU ����� DQG ZKHQ LW
ZDV RSHQHG IRU VLJQDWXUHV D IHZ PRQWKV ODWHU LW ZDV VLJQHG E\ D WRWDO RI �� VWDWHV RQ
WKH YHU\ ILUVW GD\� DQRWKHU UHFRUG IRU DQ 81 WUHDW\� 7KH &RQYHQWLRQ KDG D IHZ PRUH
³ILUVW WLPHV´ LQ WKH KLVWRU\ EHVLGHV WKH RQHV DOUHDG\ PHQWLRQHG HDUOLHU� ,W ZDV WKH
ILUVW WLPH ZKHQ VR PDQ\ SHUVRQV ZLWK GLVDELOLWLHV ZHUH DFWLYH DW DOO OHYHOV� QHYHU EH�
IRUH VR PDQ\ RI WKHP KDG EHHQ VR DFWLYH DQG LQIOXHQWLDO LQ LQWHUQDWLRQDO ODZPDNLQJ�
)XUWKHUPRUH WKH &RQYHQWLRQ ZDV RQH RI WKH OHDVW SROLWLFLVHG DQG PRVW LQFOXVLYH KX�
PDQ ULJKWV GHEDWH IRU VRPH \HDUV� 7KH QHJRWLDWLRQV ZHUH QRW RQO\ EHWZHHQ PHPEHU
VWDWHV EXW LW LQFOXGHG LQWHUQDWLRQDO GLVDELOLW\ FRPPXQLWLHV ZKHUH WKH PHPEHU VWDWHV
KDG WR WDNH WKHLU GHPDQGV VHULRXVO\�

��� /HJDO FDSDFLW\ LQ WKH &53'

$V PHQWLRQHG HDUOLHU� RQH RI WKH VXEMHFWV WKDW VDZ WKH PHPEHUV RI WKH &RPPLWWHH
DQG PHPEHU VWDWHV GHEDWLQJ ZLWK KDUG LQWHUHVW� ZDV DUWLFOH �� RI WKH &RQYHQWLRQ RQ
+XPDQ 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV� 7KH DUWLFOH WKDW FDUULHV WKH WLWOH ³(TXDO
UHFRJQLWLRQ EHIRUH WKH ODZ´� LW LV DW WKH FRUH RI PDQ\ ULJKWV LQ WKH FRQYHQWLRQ� LQ
DGGLWLRQ RI EHLQJ WKH NH\ WKDW DOORZHG WKH VKLIW IRUP WKH PHGLFDO PRGHO WR WKH ULJKWV
DSSURDFK RI GLVDELOLW\� 7KH DUWLFOH DLPV WR HVWDEOLVK WKDW SHUVRQV ZLWK GLVDELOLWLHV
DUH VXEMHFWV RI WKH ODZ� OLNHZLVH DOO KXPDQ NLQG� DQG WR SURPRWH VXSSRUWHG GHFLVLRQ�
PDNLQJ LQVWHDG RI VXEVWLWXWHG� 7KLV QHZ PRGHO LV WDNLQJ LQWR FRQVLGHUDWLRQ GLIIHUHQW
GHJUHHV RI VXSSRUW LQ RUGHU WR H[HUFLVH OHJDO FDSDFLW\� 7KLV LV D WRSLF ZKLFK ZDV
YHU\ PXFK GHEDWHG E\ PDQ\ GHOHJDWLRQV� WKH\ DUJXHG WKDW VRPHWLPHV SHUVRQV ZLWK
GLVDELOLWLHV ZRXOG QRW EH DEOH WR H[HUFLVH WKHLU OHJDO FDSDFLW\� 7KHUHIRUH� WKH\ UH�
TXLUHG IRU WKH DUWLFOH WR FRQVLGHU DOVR WKH SRVVLELOLW\ RI VXEVWLWXWHG GHFLVLRQ�PDNLQJ�
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ZKHUH DQRWKHU SHUVRQ WKDW KDV WR EH DSSRLQWHG OHJDOO\� ZRXOG PDNH GHFLVLRQV RQ
EHKDOI RI WKH SHUVRQ ZLWK GLVDELOLW\� $W ILUVW� WKH :RUNLQJ *URXS LQVHUWHG LQ WKH DUWL�
FOH WKH FRQFHSW RI VDIHJXDUGV� EXW LW GLG QRW LQFOXGH DQ\ VSHFLILF FDSWLRQ WKDW ZRXOG
JLYH WKH DELOLW\ WR WKH VWDWHV WR DOORZ IRU VXEVWLWXWH GHFLVLRQ�PDNLQJ� ,W ZDV DOVR
GHEDWHG WKH DFWXDO PHDQLQJ RI ³OHJDO FDSDFLW\´� ZKHUH &KLQD DQG 5XVVLD FODLPHG
WKDW WKH WUDQVODWLRQ LQ WKHLU ODQJXDJH FRQFHUQHG RQO\ WKH FDSDFLW\ RI KROGLQJ ULJKWV
LQVWHDG RI H[HUFLVLQJ WKHP� 7KH PDWWHU ZDV VHHQ DV D SUREOHP VLQFH LW PHDQW WKDW
VWDWHV FRXOG UHPRYH WKH OHJDO FDSDFLW\ LQ SUDFWLFH� ZKLOH PDLQWDLQLQJ D OHJDO ILFWLRQ
WKDW WKH ULJKW VWLOO H[LVWHG� 7KH ILQDO WH[W RI WKH DUWLFOH �� WKDW ZDV DSSURYHG E\ WKH
*HQHUDO $VVHPEO\ DIILUPV�

�� 6WDWHV 3DUWLHV UHDIILUP WKDW SHUVRQV ZLWK GLVDELOLWLHV KDYH WKH ULJKW
WR UHFRJQLWLRQ HYHU\ZKHUH DV SHUVRQV EHIRUH WKH ODZ�

�� 6WDWHV 3DUWLHV VKDOO UHFRJQL]H WKDW SHUVRQV ZLWK GLVDELOLWLHV HQMR\
OHJDO FDSDFLW\ RQ DQ HTXDO EDVLV ZLWK RWKHUV LQ DOO DVSHFWV RI OLIH�

�� 6WDWHV 3DUWLHV VKDOO WDNH DSSURSULDWH PHDVXUHV WR SURYLGH DFFHVV E\
SHUVRQV ZLWK GLVDELOLWLHV WR WKH VXSSRUW WKH\ PD\ UHTXLUH LQ H[HUFLVLQJ
WKHLU OHJDO FDSDFLW\�

�� 6WDWHV 3DUWLHV VKDOO HQVXUH WKDW DOO PHDVXUHV WKDW UHODWH WR WKH H[HUFLVH
RI OHJDO FDSDFLW\ SURYLGH IRU DSSURSULDWH DQG HIIHFWLYH VDIHJXDUGV WR
SUHYHQW DEXVH LQ DFFRUGDQFH ZLWK LQWHUQDWLRQDO KXPDQ ULJKWV ODZ� 6XFK
VDIHJXDUGV VKDOO HQVXUH WKDW PHDVXUHV UHODWLQJ WR WKH H[HUFLVH RI OHJDO
FDSDFLW\ UHVSHFW WKH ULJKWV� ZLOO DQG SUHIHUHQFHV RI WKH SHUVRQ� DUH IUHH
RI FRQIOLFW RI LQWHUHVW DQG XQGXH LQIOXHQFH� DUH SURSRUWLRQDO DQG WDLORUHG
WR WKH SHUVRQ¶V FLUFXPVWDQFHV� DSSO\ IRU WKH VKRUWHVW WLPH SRVVLEOH DQG
DUH VXEMHFW WR UHJXODU UHYLHZ E\ D FRPSHWHQW� LQGHSHQGHQW DQG LPSDUWLDO
DXWKRULW\ RU MXGLFLDO ERG\� 7KH VDIHJXDUGV VKDOO EH SURSRUWLRQDO WR WKH
GHJUHH WR ZKLFK VXFK PHDVXUHV DIIHFW WKH SHUVRQ¶V ULJKWV DQG LQWHUHVWV�

�� 6XEMHFW WR WKH SURYLVLRQV RI WKLV DUWLFOH� 6WDWHV 3DUWLHV VKDOO WDNH DOO
DSSURSULDWH DQG HIIHFWLYH PHDVXUHV WR HQVXUH WKH HTXDO ULJKW RI SHUVRQV
ZLWK GLVDELOLWLHV WR RZQ RU LQKHULW SURSHUW\� WR FRQWURO WKHLU RZQ ILQDQ�
FLDO DIIDLUV DQG WR KDYH HTXDO DFFHVV WR EDQN ORDQV� PRUWJDJHV DQG RWKHU
IRUPV RI ILQDQFLDO FUHGLW� DQG VKDOO HQVXUH WKDW SHUVRQV ZLWK GLVDELOLWLHV
DUH QRW DUELWUDULO\ GHSULYHG RI WKHLU SURSHUW\�

7KLV DUWLFOH FRQVWLWXWHV WKH FRUH RI WKH &53' VLQFH LW UHFRJQL]HV WKH OHJDO FDSDF�
LW\ RI SHUVRQV ZLWK GLVDELOLWLHV� 7KH DFNQRZOHGJPHQW LV HVVHQWLDO LQ RUGHU WR KDYH
DFFHVV WR RWKHU KXPDQ ULJKWV DQG WR SURWHFWLRQ IURP DQ\ LQWHUIHUHQFH ZLWK SHUVRQDO
LQWHJULW\� 7KH &RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV VWDWHV LQ WKH
*HQHUDO &RPPHQW RQ DUWLFOH ��� © WKH ULJKW WR HTXDO UHFRJQLWLRQ EHIRUH WKH ODZ LV RS�
HUDWLYH HYHU\ZKHUH >���@ WKHUH DUH QR FLUFXPVWDQFHV SHUPLVVLEOH XQGHU LQWHUQDWLRQDO

��



KXPDQ ULJKWV ODZ LQ ZKLFK D SHUVRQ PD\ EH GHSULYHG RI WKH ULJKWV WR UHFRJQLWLRQ
DV D SHUVRQ EHIRUH WKH ODZ� RU LQ ZKLFK WKLV ULJKW PD\ EH OLPLWHGª �1DWLRQV �����
S���� /HJDO FDSDFLW\ LV FRQQHFWHG WR WKH DFKLHYHPHQW RI RWKHU ULJKWV H�J� WKH ULJKW WR
LQGHSHQGHQW OLYLQJ LQ DUWLFOH ��� RU WKH ULJKW WR KHDOWK LQ DUWLFOH ��� PRUHRYHU PDQ\
ULJKWV GHSHQG GLUHFWO\ RQ LW� ,Q RWKHU ZRUGV� *HUDUG 4XLQQ UHIHUV WR LW� DV D OHJDO WRRO
WKDW ©��� KHOSV WR VHFXUH QRWLRQV RI SHUVRQKRRG ��� DOORZV IRU DQ H[SUHVVLRQ RI WKH
ZLOO DQG LQ GRLQJ VR SUHYHQWV FRHUFHG LQWHUYHQWLRQVª �4XLQQ ����� S� ���

$UWLFOH �� VWDUWV LQ WKH VDPH ZD\ DV ,&&35 DQG &('$: GR� E\ UHDIILUPLQJ
WKH ULJKW RI UHFRJQLWLRQ EHIRUH WKH ODZ� )XUWKHUPRUH WKH VHFRQG SDUDJUDSK FODLPV
WKDW WKH ULJKW WR HQMR\ OHJDO FDSDFLW\ VKDOO EH VHFXUHG E\ WKH 6WDWHV LQ DOO DVSHFWV RI
OLIH� RQ ³DQ HTXDO EDVLV ZLWK RWKHUV´� 7KH WKLUG FODXVH RI WKH DUWLFOH UHFRJQL]HV WKH
ULJKW WR VXSSRUW LQ H[HUFLVLQJ WKH OHJDO FDSDFLW\� DQG LW LV UHTXLUHG WR WKH 6WDWHV WR
SURYLGH WR WKH SHUVRQV ZLWK GLVDELOLWLHV DFFHVV WR WKH VXSSRUW� LI QHFHVVDU\� LQ RU�
GHU WR DOORZ WKHP WR WDNH GHFLVLRQV WKDW FDUU\ OHJDO HIIHFWV� 7KLV SDUDJUDSK XVHV WKH
WHUP ³VXSSRUW´� ZKLFK GRHV QRW LQFOXGH WKH GHSULYDWLRQ RI WKH ULJKW WR OHJDO FDSDFLW\�
0RUHRYHU WKH VXSSRUW QHFHVVLWDWHG PD\ EH ERWK IRUPDO RU LQIRUPDO� DQG FRXOG YDU\
IURP RQH SHUVRQ WR DQRWKHU GXH WR WKH GLYHUVLW\ RI SHUVRQV ZLWK GLVDELOLWLHV� ,QGHHG�
DV SDUDJUDSK � VWDWHV� WKHUH VKDOO EH GHOLQHDWHG D VXSSRUW V\VWHP WKDW KDV WKH DLP WR
RXWODZ WKH VXEVWLWXWH GHFLVLRQ�PDNLQJ DQG ©FUHDWH DSSURSULDWH DQG HIIHFWLYH VDIH�
JXDUGV IRU WKH H[HUFLVH RI OHJDO FDSDFLW\ª�&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK
'LVDELOLWLHV ����� S��� WKDW UHVSHFWV WKH ZLOO� ULJKWV DQG SUHIHUHQFHV RI WKH SHUVRQ�
7KH ODVW SDUDJUDSK IRFXVHV RQ WKH ILQDQFLDO PDWWHUV DQG LW LV DVNHG WR WKH 6WDWHV WR
HQVXUH WKDW SHUVRQV ZLWK GLVDELOLWLHV DUH VXSSRUWHG LQ WKRVH OHJDO GHFLVLRQV DV ZHOO�

��� 'LVWLQFWLRQ EHWZHHQ OHJDO DQG PHQWDO FDSDFLW\

&DUU\LQJ D GLVDELOLW\� RIWHQ� EULQJV WR WKH DVVXPSWLRQ RI LQFDSDFLW\�WKHUHIRUH WKH SHU�
VRQ¶V DIIDLUV DUH WDNHQ RYHU� DQG RWKHUV WDNH GHFLVLRQV LQ WKHLU ³EHVW LQWHUHVWV´� *LYHQ
WKH FLUFXPVWDQFH LW LV LPSRUWDQW WR GLIIHUHQWLDWH WKH FRQFHSW RI ³OHJDO FDSDFLW\´ IURP
³PHQWDO FDSDFLW\´� /HJDO FDSDFLW\ KDV D EURDG PHDQLQJ WKDW HVVHQWLDOO\ LQYROYHV
©WKH DELOLW\ WR KROG ULJKWV DQG GXWLHV �OHJDO VWDQGLQJ�� DV ZHOO DV WKH IUHHGRP WR H[HU�
FLVH WKRVH ULJKWV DQG GXWLHV �OHJDO DJHQF\��ª �'HOOD )LQD� &HUD� DQG 3DOPLVDQR �����
S� ���� 7KLV GHILQLWLRQ IDOOV LQWR WKH EURDG PHDQLQJ RI HTXDO UHFRJQLWLRQ EHIRUH WKH
ODZ ZKLFK KDSSHQV WR EH WKH WLWOH RI DUWLFOH �� RI &53'� %HLQJ D KROGHU RI ULJKWV
LQYROYHV WKH IXOO SURWHFWLRQ RI WKH ULJKWV E\ WKH OHJDO V\VWHP� PHDQZKLOH DV DQ DFWRU�
D SHUVRQ VKDOO KDYH WKH SRZHU WR FUHDWH� PRGLI\ DQG HQG OHJDO GHFLVLRQV� ZKLFK PXVW
EH OHJDOO\ UHFRJQLVHG E\ WKH ODZ LWVHOI�

2Q WKH RWKHU KDQG ³PHQWDO FDSDFLW\´ UHIHUV WR D PRUH G\QDPLF FRQWHQW� ,W FRQ�

��



FHUQV D JURXS RI VNLOOV OLNH WKH FRJQLWLYH DELOLW\� LPSDLUPHQWV� WKH FDSDFLW\ RI XQ�
GHUVWDQGLQJ WKH FRQVHTXHQFHV RI RQHV DFWLRQV DQG WR FRPPXQLFDWH WKHLU ZLOO DQG
SUHIHUHQFHV� ,W LV D FRPELQDWLRQ RI DOO RI WKHVH HOHPHQWV WKDW JLYHV D FHUWDLQ OHYHO RI
PHQWDO FDSDFLW\ WR D SHUVRQ ZLWK GLVDELOLWLHV� $V D UHVXOW� PHQWDO DQG OHJDO FDSDFLW\
DUH ERXQGHG WRJHWKHU� :KHQ LW FRPHV WR DVVHVVLQJ D SHUVRQ¶V OHJDO FDSDFLW\� ILUVWO\
LW LV HYDOXDWHG WKHLU PHQWDO FDSDFLW\� 'KDQGD $PLWD LQ KHU DUWLFOH /HJDO FDSDFLW\
LQ WKH GLVDELOLW\ ULJKWV FRQYHQWLRQ� VWUDQJOHKROG RI WKH SDVW RU ORGHVWDU IRU WKH IX�
WXUH� GLVWLQJXLVKHV WKUHH GLIIHUHQW PHWKRGV RI DVVHVVPHQW RI OHJDO FDSDFLW\� VWDWXV
DWWULEXWLRQ� IXQFWLRQDO WHVW DQG RXWFRPH WHVW� $FFRUGLQJ WR WKH ILUVW DSSURDFK HYHU\
SHUVRQ WKDW KDV DQ\ W\SH RI GLVDELOLW\ EHLQJ LW SK\VLFDO� SV\FKRVRFLDO RU SV\FKRORJ�
LFDO� DUH SUHVXPHG E\ WKH ODZ DV D ODFN RI OHJDO FDSDFLW\� 7KH VWDWXV DWWULEXWLRQ LV
XQGRXEWHGO\ D PHGLFDO DSSURDFK WR GLVDELOLW\� 7KH IXQFWLRQDO WHVW� GHVSLWH KDYLQJ
D UHPDLQ RI WKH PHGLFDO DSSURDFK� WDNHV D VWHS IRUZDUG� ©WKH SHUVRQ ZLWK GLVDELOLW\
LV FRQVLGHUHG LQFDSDEOH LI� E\ UHDVRQ RI WKH GLVDELOLW\� KH RU VKH LV XQDEOH WR SHU�
IRUP D VSHFLILHG IXQFWLRQ�ª �'KDQGD ����� S� ����� 7KHUHIRUH WKH FRXUW LV FDOOHG WR
DVVHVV WKH SUHVHQFH RU WKH DEVHQFH RI WKH LPSDLUPHQW� 'LIIHUHQWO\� LQ WKH RXWFRPH
WHVW� 'KDQGD FODLPV WKDW� WKH GHFLVLRQ RI WKH LQFDSDELOLW\ LV HVWDEOLVKHG DFFRUGLQJ
WR D FKRLFH PDGH E\ WKH SHUVRQ ZLWK GLVDELOLW\� L�H� ©ZKHQ D SHUVRQ ZLWK GLVDELOLW\
DUULYHV DW D GHFLVLRQ WKDW LV QRW VRFLDOO\ DFFHSWHGª� �'KDQGD ����� S� �����

7KH VWXG\ RI 'KDQGD� DVLGH IURP KLJKOLJKWLQJ WKDW WKH ULJKWV DSSURDFK WR SHUVRQV
ZLWK GLVDELOLWLHV LV QRW IXOO\ LPSOHPHQWHG� DWWHVWV WKDW SHUVRQV ZLWK GLVDELOLW\ DUH
QRW HYHQ JLYHQ WKH RSSRUWXQLW\ WR PDNH PLVWDNHV DQG OHDUQ IRUP WKHP� QRU WKH\
DUH JLYHQ WKH FKDQFH WR EXLOG VNLOOV WKDW DUH UHTXLUHG IRU GHFLVLRQ�PDNLQJ� 7KH (8
$JHQF\ IRU )XQGDPHQWDO 5LJKWV FDUULHG D VWXG\ RQ SHUVRQV WKDW KDYH ORVW WKHLU OHJDO
FDSDFLW\� RU KDG WKHLU OHJDO FDSDFLW\ UHVWULFWHG� DQG LW VKRZHG WKDW WKH\ ©VKDUHG D
VHQVH RI SRZHUOHVVQHVVª �(XURSHDQ 8QLRQ $JHQF\� IRU )XQGDPHQWDO 5LJKWV �����
S� �� EHFDXVH WKH\ GR QRW KROG DQ\ OHJDO FDSDFLW\� 7KH WKUHH DSSURDFKHV DUH FOHDUO\
IDOOLQJ LQWR D SDWHUQDOLVWLF SUDFWLFH IURP WKH VWDWHV�

��� 6XEVWLWXWHG DQG VXSSRUWHG GHFLVLRQ�PDNLQJ

/RVLQJ OHJDO FDSDFLW\ LW LV DOZD\V SXUVXDQW D OHJDO FRXUW GHFLVLRQ WKDW GHOHJDWHG WKH
SRZHU WR RWKHUV EHFDXVH RI WKH SHUVRQ¶V GLVDELOLW\� 7KHUHIRUH� WKH SHUVRQ ZLWK GLV�
DELOLW\ LV VXEMHFWHG WR JXDUGLDQVKLS RU ZDUGVKLS� ZKLFK PHDQV WKH\ DUH QRW DEOH WR
PDNH DQ\ GHFLVLRQ WKDW FDUULHV OHJDO FRQVHTXHQFHV� QRW WRZDUGV WKLUG SDUWLHV QRU
WKHPVHOYHV� 7KH SDUWLDO RU WRWDO ORVV RI OHJDO FDSDFLW\ KDV VHULRXV UHSHUFXVVLRQV RQ
D SHUVRQ LQWHJULW\ DQG GLJQLW\ VLQFH WKH\ GR QRW KDYH D VD\LQJ� QRW HYHQ LQ SHUVRQDO
PDWWHUV OLNH WKHLU RZQ KHDOWK� 7KH ZKROH PHFKDQLVP LV FDOOHG VXEVWLWXWHG GHFLVLRQ�

��



PDNLQJ� 7KH JXDUGLDQ KDV WKH SRZHU WR DFW RQ EHKDOI RI WKH SHUVRQ ZLWK GLVDELOLW\�
LQ WKHLU EHVW LQWHUHVWV� PHDQZKLOH WKH LQGLYLGXDO KDV OLWWOH FRQWULEXWLRQ RU QRQH LQWR
ZKDW GHFLVLRQV DUH WDNHQ RQ WKHLU EHKDOI� 7KH JXDUGLDQ PD\ EH D WUXVWHG SHUVRQ� D
IDPLO\ PHPEHU� DOWKRXJK LW LV PRUH FRPPRQ IRU LW WR EH D ODZ\HU RU D FLYLO VHUYDQW�
WKDW LV WR VD\ D SHUVRQ WKDW KDV QRWKLQJ WR GR ZLWK WKH LQGLYLGXDO WKDW ZDV GHSULYHG E\
WKHLU OHJDO FDSDFLW\� 7KHUHE\ LW EULQJV WR DQRWKHU LVVXH� D FRPSOHWH VWUDQJHU GRHV QRW
SRVVHV WKH QHFHVVDU\ LQIRUPDWLRQ WR WDNH GHFLVLRQV RQ EHKDOI RI WKH SHUVRQ ZLWK GLV�
DELOLWLHV LI WKH\ DUH QRW DZDUH RI ZKDW UHSUHVHQWV WKHLU EHVW LQWHUHVWV� QRW RQO\ OHJDOO\
VSHDNLQJ� 7KLV LV RQH RI WKH SUREOHPV WKDW WKH &53' DWWHPSWV WR WDFNOH E\ LQWURGXF�
LQJ D QHZ V\VWHP IRU GHFLVLRQ�PDNLQJ� DQG WKDW LV WKH VXSSRUWHG RQH� 7KLV DSSURDFK
FRQVLVWV LQ VXSSRUW IRU WKH SHUVRQV ZLWK GLVDELOLWLHV WR H[HUFLVH WKHLU OHJDO FDSDFLW\�
ZKLFK ©ZRXOG HQVXUH WKDW ORFDO IDFWRUV ZRXOG SOD\ D SDUW DQG ZRXOG YDU\ ZLWK WKH
SHUVRQDO DQG VRFLHWDO FRQWH[W�ª �'HOOD )LQD� &HUD� DQG 3DOPLVDQR ����� S� ���� 7KLV
IRUP RI GHFLVLRQ�PDNLQJ FDQ EH IRUPDO RU LQIRUPDO� QHYHUWKHOHVV VKDOO UHVSHFW WKH
ZLOO� ULJKWV DQG SUHIHUHQFHV RI WKH SHUVRQ ZLWK GLVDELOLW\� 6XSSRUW DOOXGHV� DV ZHOO�
WR QRQ�WUDGLWLRQDO FRPPXQLFDWLRQ PHWKRGV LQ RUGHU WR DOORZ RQH WR EHWWHU H[SUHVV
WKHLU ZLOO DQG SUHIHUHQFHV�

,Q WKH ��WK SDUDJUDSK RI WKH *HQHUDO FRPPHQW RQ DUWLFOH ��� WKH &RPPLWWHH RQ
WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV VWDWHV ©DW DOO WLPHV� LQFOXGLQJ FULVLV VLWXDWLRQV�
WKH LQGLYLGXDO DXWRQRP\ DQG FDSDFLW\ RI SHUVRQV ZLWK GLVDELOLWLHV WR PDNH GHFLVLRQV
PXVW EH UHVSHFWHG�ª 7KHUHIRUH� LI DQ LQGLYLGXDO FKRRVHV DW DQ\WLPH QRW WR EH VXS�
SRUWHG LQ WKH H[HUFLVH RI WKHLU OHJDO FDSDFLW\� WKHLU GHFLVLRQ VKDOO EH UHVSHFWHG� 6XS�
SRUW LQ WKH GHFLVLRQ LW KDV QRW WR EH UHSODFHG ZLWK VXEVWLWXWHG GHFLVLRQ�PDNLQJ VLQFH
LW ZRXOG YLRODWH KXPDQ ULJKWV QRUPV� XQOHVV WKH LQGLYLGXDO DJUHHV WR WKH VXEVWLWXWLRQ�

$ORQJVLGH ZLWK WKH VXSSRUW GHFLVLRQ�PDNLQJ� LW LV WKH 6WDWHV GXW\ WR FUHDWH D
YDOLG V\VWHP VXSSRUW LQ WKH H[HUFLVH RI WKH OHJDO FDSDFLW\ E\ FRQVWUXFWLQJ FRPSHWHQW
VDIHJXDUGV� 7KHLU SULQFLSOH REMHFWLYHPXVW EH WR JXDUDQWHH WKH UHVSHFW RI WKH SHUVRQ¶V
ULJKWV� ZLOO EXW DOVR SUHIHUHQFHV E\ SURYLGLQJ� ZKHQ QHFHVVDU\� SURWHFWLRQ IURP DEXVH
RQ HTXDO EDVLV ZLWK DOO KXPDQ EHLQJV�

��� ³2Q HTXDO EDVLV ZLWK RWKHUV´

$UWLFOH �� RI &53' LW LV WR EH UHDG WRJHWKHU ZLWK DUWLFOH � RI WKH VDPH FRQYHQWLRQ�
DQG LW TXRWHV�

�� 6WDWHV 3DUWLHV UHFRJQL]H WKDW DOO SHUVRQV DUH HTXDO EHIRUH DQG XQ�
GHU WKH ODZ DQG DUH HQWLWOHG ZLWKRXW DQ\ GLVFULPLQDWLRQ WR WKH HTXDO
SURWHFWLRQ DQG HTXDO EHQHILW RI WKH ODZ�

�� 6WDWHV 3DUWLHV VKDOO SURKLELW DOO GLVFULPLQDWLRQ RQ WKH EDVLV RI GLV�

��



DELOLW\ DQG JXDUDQWHH WR SHUVRQV ZLWK GLVDELOLWLHV HTXDO DQG HIIHFWLYH
OHJDO SURWHFWLRQ DJDLQVW GLVFULPLQDWLRQ RQ DOO JURXQGV�

�� ,Q RUGHU WR SURPRWH HTXDOLW\ DQG HOLPLQDWH GLVFULPLQDWLRQ� 6WDWHV
3DUWLHV VKDOO WDNH DOO DSSURSULDWH VWHSV WR HQVXUH WKDW UHDVRQDEOH DF�
FRPPRGDWLRQ LV SURYLGHG�

�� 6SHFLILF PHDVXUHV ZKLFK DUH QHFHVVDU\ WR DFFHOHUDWH RU DFKLHYH GH
IDFWR HTXDOLW\ RI SHUVRQV ZLWK GLVDELOLWLHV VKDOO QRW EH FRQVLGHUHG GLV�
FULPLQDWLRQ XQGHU WKH WHUPV RI WKH SUHVHQW &RQYHQWLRQ�

7KH &RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV� LQ WKH *HQHUDO FRP�
PHQW QR� � RI WKH &53'� LQVLVWV WKDW ©HTXDOLW\ DQG QRQ GLVFULPLQDWLRQ DUH DPRQJ
WKH PRVW IXQGDPHQWDO SULQFLSOHV DQG ULJKWV RI LQWHUQDWLRQDO KXPDQ ULJKWV ODZ ��� WKH\
DUH WKH FRUQHUVWRQHV RI DOO KXPDQ ULJKWV�ª �&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK
'LVDELOLWLHV ����� S� ��� $V D PDWWHU RI IDFW� WKH WZR SULQFLSOHV DUH DW WKH FRUH RI
DOO KXPDQ ULJKWV WUHDWLHV� :LWKRXW WKHVH JXLGHOLQHV DOO WKH LQWHUQDWLRQDO WUHDWLHV DQG
FRQYHQWLRQV ZRXOG EH VWHULOH� /LNHZLVH WKH &53' E\ XVLQJ ³RQ DQ HTXDO EDVLV ZLWK
RWKHUV´ WKURXJKRXW WKH DUWLFOHV� OLQNV DOO WKH ULJKWV WR WKH QRQ�GLVFULPLQDWLRQ SULQFL�
SOH� DUW ��

7KH QHZ DSSURDFK WR GLVDELOLW\� L�H� WKH KXPDQ ULJKWV PRGHO� ©UHFRJQLVHV WKDW
GLVDELOLW\ LV D VRFLDO FRQVWUXFW DQG LPSDLUPHQWV PXVW QRW EH WDNHQ DV D OHJLWLPDWH
JURXQG IRU WKH GHQLDO RU UHVWULFWLRQ RI KXPDQ ULJKWV�ª �&RPPLWWHH RQ WKH 5LJKWV RI
3HUVRQV ZLWK 'LVDELOLWLHV ����� S���

+DYLQJ D GLVDELOLW\ LV SDUW RI WKH LGHQWLW\ RI DQ LQGLYLGXDO� KHQFH� WKH ODZ DQG
WKH SROLF\ PDNHU QHHG WR NHHS LW LQWR DFFRXQW� DQG DOORZ HTXDO RSSRUWXQLWLHV WR DOO
KXPDQ EHLQJV� +RZHYHU� WKH QRWLRQ RI HTXDO RSSRUWXQLWLHV LV D JHQHUDO FRQFHSW WKDW
KDV GLVWLQFWLYH GHYHORSPHQWV� 2Q RQH VLGH WKHUH LV IRUPDO HTXDOLW\� ZKLFK E\ WUHDW�
LQJ SHRSOH WKH VDPH ZD\ LQ VLPLODU VLWXDWLRQV� DLPV WR WDNH DFWLRQ DJDLQVW GLUHFW
GLVFULPLQDWLRQ� )RUPDO HTXDOLW\ HVWDEOLVKHV DQ LPSDUWLDO LPSRVLWLRQ RI WKH ODZ LQ
RUGHU WR FRPEDW SUHMXGLFHV DQG QHJDWLYH VWHUHRW\SHV� ,Q VSLWH RI WKDW LW GRHV QRW NHHS
LQWR FRQVLGHUDWLRQ WKH DFWXDO GLIIHUHQFHV WKDW H[LVWV LQ UHDOLW\ EHWZHHQ LQGLYLGXDOV�
7KH GLIIHUHQFHV FRQVLGHUHG LQ WKLV FDVH DUH WKH REVWDFOHV WKDW SHRSOH HQFRXQWHU RQ
D GDLO\ EDVLV EHFDXVH RI WKHLU LPSDLUPHQWV� 2Q WKH RWKHU KDQG� VXEVWDQWLYH HTXDOLW\
GRHV NHHS LQWR DFFRXQW VWUXFWXUDO GLIIHUHQFHV DQG LQGLUHFW GLVFULPLQDWLRQ E\ VWDWLQJ
ZKLFK DUH WKH UHOHYDQW GLIIHUHQFHV LQ RUGHU WR EHWWHU SURWHFW DQG SURPRWH WKH ULJKWV
RI WKH LQGLYLGXDOV ZLWK GLVDELOLWLHV� 7KLV IRUP RI HTXDOLW\ GRHV QRW WUHDW HYHU\RQH
LQ WKH VDPH ZD\V WKH VXEVWDQWLYH HTXDOLW\ GRHV� 2Q WKH FRQWUDU\� LW EDUHV LQ PLQG
WKH GLIIHUHQFHV DQG ZRUN WRZDUGV JLYLQJ HYHU\RQH WKH VDPH RSSRUWXQLWLHV GHVSLWH
WKHLU GLVDELOLWLHV� )RUPDO DQG VXEVWDQWLYH HTXDOLW\ WRJHWKHU WU\ WR EHWWHU VDIHJXDUG
WKH HTXDOLW\ DPRQJ KXPDQ EHLQJV ZLWK GLVDELOLWLHV� )RU H[DPSOH DQ LQGLYLGXDO ZLWK

��



D SK\VLFDO GHILFLW� OLNH VRPHRQH WKDW SULRU WR DQ LQFLGHQW ORVW WKH VHQVLELOLW\ LQ WKHLU
OHJV DQG ZDV IRUFHG WR D ZKHHOFKDLU� DFFRUGLQJ WR WKH SULQFLSOH RI IRUPDO HTXDOLW\
KDV WR EH WUHDWHG WKH VDPH ZD\ DV D SHUVRQ ZLWK IXOO IXQFWLRQ LQ WKHLU ERG\� 7KHUH�
IRUH ERWK RI WKH LQGLYLGXDOV DUH DOORZHG WR HQWHU DQ\ SXEOLF EXLOGLQJ OLNH WKH WRZQ
KDOO� GXULQJ WKH RSHQLQJ KRXUV �IRUPDO HTXDOLW\�� +RZHYHU LI WKH EXLOGLQJ RI WKH PX�
QLFLSDOLW\ LQ TXHVWLRQ KDV VWDLUV� WKH SHUVRQ ZLWK WKH SK\VLFDO GLVDELOLW\ ZRXOG QRW
EH DEOH WR HQWHU� +HUH LV ZKHUH VXEVWDQWLYH HTXDOLW\ WDNHV DFWLRQ E\ DGGLQJ WKDW WKH
ODZ KDV WR JLYH HTXDO RSSRUWXQLWLHV WR ERWK LQGLYLGXDOV WR HQWHU WKH EXLOGLQJ DQG E\
UHTXLULQJ DOO SXEOLF EXLOGLQJV WR IDFLOLWDWH WKH HQWUDQFH WR SHUVRQV WKDW KDYH SK\VLFDO
LPSDLUPHQWV�

7KH &RQYHQWLRQ RQ 3HUVRQV ZLWK 'LVDELOLWLHV HODERUDWHG D QHZPRGHO RI HTXDOLW\
RQ ZKLFK VWDQGV WKH FRQYHQWLRQ LWVHOI� 7R EHWWHU HQVXUH HTXDOLW\ DPRQJ WKH VRFLHW\�
WKH &53' ZHQW WR WKH FRUH RI HYHU\ VLQJOH ULJKW E\ UHFRJQLVLQJ VRFLRHFRQRPLF GLV�
DGYDQWDJHV� WKH LQWHUVHFWLRQDOLW\ RI HYHU\ KXPDQ EHLQJ� WKH ULJKW WR SDUWLFLSDWLRQ RI
LQGLYLGXDOV DV VRFLDO EHLQJV� EXW DOVR WKH DFFRPPRGDWLRQ GLPHQVLRQ� DV D PDWWHU
RI KXPDQ GLJQLW\� 0LQNRZLW] ������ FDOOV LW ³WUDQVIRUPDWLYH HTXDOLW\´ ZLWK D VOLJKW
GLIIHUHQW YLHZ WKDW LV SUHVHQW LQ WKH *HQHUDO &RPPHQW QR �� 6KH UHIHUV WR LW DV GLIIHU�
HQW ©PHDVXUHV WR UHPRYH WKH FDXVHV RI LQHTXDOLW\ª �0LQNRZLW] ����� S� ��� DQG E\
PDNLQJ D SDUDOOHO ZLWK WKH &RQYHQWLRQ RQ WKH (OLPLQDWLRQ RI DOO )RUPV RI 'LVFULP�
LQDWLRQ DJDLQVW :RPHQ� VKH FODLPV LW WR EH D ©UHDO WUDQVIRUPDWLRQ RI RSSRUWXQLWLHV�
LQVWLWXWLRQV DQG V\VWHPV VR WKH\ DUH QR ORQJHU JURXQGHG LQ KLVWRULFDOO\ GHWHUPLQHG
SDUDGLJPV RI SRZHU DQG OLIH SDWWHUQVª �0LQNRZLW] ����� SS� ������� 7KHUHIRUH� DOO
WKH ULJKWV UHFRJQLVHG LQ WKH &53'� DUH WR EH VHHQ� EXW DOVR LQWHUSUHWHG� WKURXJKRXW
WKH SULQFLSOHV RI HTXDOLW\ DQG QRQ GLVFULPLQDWLRQ� 0RUHRYHU� WKH FRQYHQWLRQ DIILUPV
WKDW WKHLU SURPRWLRQ LV RI LPPHGLDWH UHDOLVDWLRQ IRU PHPEHU VWDWHV DQG QRW VXEMHFW WR
SURJUHVVLYH UHDOLVDWLRQ�

,Q WKH &RQYHQWLRQ RQ 3HUVRQ ZLWK 'LVDELOLWLHV WKHUH DUH FRQVLGHUHG YDULRXV IRUPV
RI HTXDOLW\� WKHUH LV WKH ³HTXDOLW\ XQGHU WKH ODZ´ DQG WKH ³HTXDOLW\ EHIRUH WKH ODZ´�
7KH ODVW RQH LV D FRQYHQWLRQDO NLQG RI HTXDOLW\ WKDW LV FRQWHPSODWHG DOVR LQ RWKHUV
FRQYHQWLRQV� ,W FRQFHUQV WKH ULJKW RI HDFK DQG HYHU\ KXPDQ EHLQJ WR EH SURWHFWHG
E\ WKH ODZ� ,Q RWKHU ZRUGV� ³HTXDOLW\ EHIRUH WKH ODZ´ UHIHUV WR VXEVWDQWLYH HTXDOLW\�
0HDQZKLOH� ³HTXDOLW\ XQGHU WKH ODZ´ LV RQH�RI�D�NLQG SULQFLSOH WKDW LV WR EH IRXQG
RQO\ LQ WKH &53'� %HLQJ HTXDO XQGHU WKH ODZ E\ PDNLQJ D UHIHUHQFH WR DUWLFOH �� RI
WKH VDPH FRQYHQWLRQ� LPSOLHV WKH RSWLRQ JLYHQ WR WKRVH ZLWK GLVDELOLWLHV WR HQJDJH
LQ OHJDO UHODWLRQV� L�H� ©WKH ULJKW WR XVH WKH ODZ IRU SHUVRQDO EHQHILWª �&RPPLWWHH
RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV ����� S� ��� 7KH WZR GLIIHUHQW WHUPV
XVHG WKURXJKRXW WKH &53'� UHTXLUH IRU WKH LQVWLWXWLRQV DQG SXEOLF DXWKRULWLHV WR DF�
WLYHO\ LQWHUYHQH WR FRPEDW GLVFULPLQDWLRQ� WKHUHIRUH WR DFW LQ FRQIRUPLW\ ZLWK WKH
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FRQYHQWLRQ E\ SURWHFWLQJ DQG SURPRWLQJ WKH ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV� ,Q
DGGLWLRQ� PHPEHU VWDWHV RI WKH FRQYHQWLRQ KDYH WKH GXW\ WR HQVXUH ³HTXDO EHQHILW RI
WKH ODZ´ PHDQLQJ WR DOORZ DFFHVV IRU DOO WR WKH VDPH RSSRUWXQLWLHV E\ HOLPLQDWLQJ
REVWDFOHV� DQG E\ VDIHJXDUGLQJ HTXDO DFFHVV WR WKH MXGLFLDU\ V\VWHP WR GHIHQG WKHLU
ULJKWV� 7KHUHIRUH VWDWHV KDYH WKH VR FDOOHG SRVLWLYH REOLJDWLRQV WR SURWHFW LQGLYLGX�
DOV ZLWK GLVDELOLW\ DOVR E\ SURPXOJDWLQJ OHJLVODWLRQ WKDW LV VSHFLILFDOO\ DGGUHVVHG WR
WKRVH ZKR DUH GLVFULPLQDWHG RQ WKH EDVLV RI WKHLU GLVDELOLW\�

,Q WKH WKLUG SDUDJUDSK RI WKH DUWLFOH WKHUH LV D XQLTXH UHFRJQLWLRQ RI D KXPDQ ULJKW�
WKDW LV WKH ULJKW WR UHDVRQDEOH DFFRPPRGDWLRQ ZKLFK FRQVLGHUHG WR EH ©HVVHQWLDO WR
VHFXUH FRPSOLDQFH ZLWK WKH SULQFLSOH RI QRQ�GLVFULPLQDWLRQ�ª�'HOOD )LQD� &HUD� DQG
3DOPLVDQR ����� S� ����� ,W LV RQH RI WKH GXWLHV RI WKH PHPEHU VWDWHV WR HQVXUH UHD�
VRQDEOH DFFRPPRGDWLRQ DQG WKH GHQLDO RI SURYLGLQJ LW ZRXOG UHVXOW LQ WKH YLRODWLRQ
RI D EDVLF KXPDQ ULJKW� WKHUHIRUH LW LV RI LPPHGLDWH DSSOLFDWLRQ� &HUD FODLPV WKDW�

7KH FRQVHTXHQFH RI WKLV H[SOLFLW LQWHUVHFWLRQ RI HTXDOLW\ DQG UHDVRQDEOH
DFFRPPRGDWLRQ LQ WKH &53' LV WKDW WKH ULJKW WR QRQ�GLVFULPLQDWLRQ FDQ
RQO\ EH UHDOL]HG WKURXJK LWV DSSOLFDWLRQ WR DOO KXPDQ ULJKWV�

7KXV� WKH &53' JDWKHUV WKDW WKLV QHZ ULJKW� WRJHWKHU ZLWK HTXDOLW\ DQG OHJDO FD�
SDFLW\� VWDQG DW WKH EDVLV RI WKH UHFRJQLWLRQ RI RWKHU KXPDQ ULJKWV DQG WKHLU UHVSHFW�
0RUHRYHU� LI D SHUVRQ ZLWK GLVDELOLWLHV GRHV QRW HQMR\ WKH ULJKW RI UHDVRQDEOH DFFRP�
PRGDWLRQ LW UHVXOWV GLIILFXOW� LI QRW LPSRVVLEOH IRU WKHP WR HQMR\ DQ\ RWKHU KXPDQ
ULJKW EHFDXVH DW WKH EDVLV RI LW VWDQGV D GLVFULPLQDWLRQ�

7R VXPPDULVH� VWDWHV PHPEHUV RI WKH &RQYHQWLRQ RQ 3HUVRQV ZLWK 'LVDELOLWLHV�
KDYH VSHFLILF REOLJDWLRQV� 8SIURQW� LW LV WKHLU GXW\ WR UHIUDLQ IURP GLVFULPLQDWLQJ
DFWLRQV RU ODZV WKDW DUH DGRSWHG RQ WKH EDVLV RI GLVDELOLW\� /LNHZLVH� LW LV QHFHVVDU\
WR DEROLVK RU PRGLI\ DOO ODZV� FXVWRPV DQG SUDFWLFHV WKDW LQYROYH GLVFULPLQDWLRQ� ,Q
DGGLWLRQ VWDWHV KDYH WKH REOLJDWLRQ WR WDNH VXFK PHDVXUHPHQWV DQG WR UDLVH DZDUHQHVV
DERXW WKH HTXDO ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV� DQG LQ WKH VDPH WLPH WR HQVXUH WKDW
WKRVH ULJKWV DUH DFWLRQDEOH LQ FRXUWV LQ RUGHU WR SURYLGH MXVWLFH IRU WKRVH GLVFULPL�
QDWHG� 7KH VDQFWLRQV QHHG WR EH SURSRUWLRQDWH EXW DOVR HIIHFWLYH IRU WKH SXUSRVH RI
GLVVXDGLQJ RWKHUV� 2Q WKH RWKHU KDQG PHPEHUV RI WKH FRQYHQWLRQ DOVR KDYH D SDVVLYH
UROH� ,W LV IXQGDPHQWDO WR PRQLWRU WKH LPSOHPHQWDWLRQ RI WKH &RQYHQWLRQ E\ LQYROY�
LQJ DOVR RUJDQLVDWLRQV RI SHUVRQV ZLWK GLVDELOLWLHV� E\ FRQVXOWLQJ DQG LPSOLFDWLQJ
WKHP LQ WKH LPSOHPHQWDWLRQ DV ZHOO�

,W LV LPSRUWDQW WR EH QRWHG WKDW WKH SURKLELWLRQ WR GLVFULPLQDWH LW LV QRW UHIHUUHG
RQO\ WR WKH VWDWHV DQG WKHLU LQVWLWXWLRQV EXW LW GRHV LQFOXGH DOVR SULYDWH LQGLYLGXDOV DV
ZHOO DV RUJDQLVDWLRQV�
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��� (TXDOLW\ DQG OHJDO FDSDFLW\

(TXDOLW\ KDV DV LWV SUHPLVHV IRU WKH LQGLYLGXDO WR EH D VXEMHFW RI WKH ODZ� ZKLFK LP�
SOLHV WR KDYH OHJDO FDSDFLW\� ©(TXDOLW\ EHIRUH WKH ODZ PXVW LQFOXGH WKH HQMR\PHQW RI
OHJDO FDSDFLW\ E\ DOO SHUVRQV ZLWK GLVDELOLWLHV RQ DQ HTXDO EDVLV ZLWK RWKHUV�ª �&RP�
PLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV ����� S� ���� :KHQHYHU OHJDO
FDSDFLW\ LV GHQLHG WR DQ LQGLYLGXDO EHFDXVH RI WKHLU GLVDELOLW\ WKLV LV DQ DFW RI GLVFULP�
LQDWLRQ WKDW LV RXWODZHG E\ WKH &RQYHQWLRQ RQ 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV�
7KXV� DUWLFOH � DQG DUWLFOH �� RI WKH FRQYHQWLRQ DUH HVVHQWLDOO\ FRQQHFWHG WR HDFK
RWKHU DQG WR EHWWHU DOORZ WKH DUWLFOHV WR JXDUDQWHH WKH ULJKWV IRU SHUVRQV ZLWK GLVDELO�
LWLHV VWDWHV PHPEHUV KDYH REOLJDWLRQV� 2QH RI WKH PRVW LPSRUWDQW VWHSV LV WR UHIRUP
DOO LQWHUQDO ODZV WKDW GHQ\ OHJDO FDSDFLW\ RQ WKH EDVLV RI GLVDELOLW\ DQG SURPRWH D
VXSSRUWHG GHFLVLRQ�PDNLQJ PRGHO� )XUWKHUPRUH WKH *HQHUDO FRPPHQW Q� � DVNV WR
WKH VWDWHV WR HQVXUH UHVRXUFHV WR WKH QHZ PRGHO RI GHFLVLRQ�PDNLQJ E\ DOVR DVVLVWLQJ
LQGLYLGXDOV DQG VXSSRUW WKHP ZLWK YDULRXV VHUYLFHV� ERWK IRUPDO DQG LQIRUPDO� ,Q
DGGLWLRQ VWDWHV VKDOO FUHDWH ©DQ DFFHVVLEOH� ORFDOO\ DYDLODEOH� ORZ�WKUHVKROG QHWZRUN
RI KLJK�TXDOLW\ IUHH OHJDO FRXQVHOOLQJ RU OHJDO DLG� ZKLFK PXVW UHVSHFW WKH ZLOO DQG
SUHIHUHQFHVª �&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV ����� S� ��� RI
SHUVRQV ZLWK GLVDELOLWLHV� 7KH QHWZRUN KDV WR DSSO\ WR WKH FRQYHQWLRQ� WKHUHIRUH WKH
SURWHFWLRQ DQG WKH FRXQVHOOLQJ FDQ QRW EH EDVHG RQ UHPRYDO RI OHJDO FDSDFLW\� 7KH
SHUVRQV� QHWZRUNV WKDW SURYLGH WKRVH VHUYLFHV DUH UHTXLUHG E\ WKH FRQYHQWLRQ WR EH
HGXFDWHG DQG WUDLQHG�

��� 3HUVRQV HQWLWOHG RI &53'

,W LV LPSRUWDQW WR XQGHUVWDQG ZKR DUH WKH SHUVRQV ZLWK GLVDELOLWLHV� DQG ZKDW LW PHDQV
WR KDYH D GLVDELOLW\� $ GHILQLWLRQ RI SHUVRQV ZLWK GLVDELOLWLHV LW LV WR EH IRXQG LQ WKH
SUHDPEOH RI WKH &53' ZKLFK

���UHFRJQLVHV WKDW GLVDELOLW\ LV DQ HYROYLQJ FRQFHSW DQG WKDW GLVDELOLW\
UHVXOWV IURP WKH LQWHUDFWLRQ EHWZHHQ SHUVRQV ZLWK LPSDLUPHQWV DQG DW�
WLWXGLQDO DQG HQYLURQPHQWDO EDUULHUV WKDW KLQGHUV WKHLU IXOO DQG HIIHFWLYH
SDUWLFLSDWLRQ LQ VRFLHW\ RQ DQ HTXDO EDVLV ZLWK RWKHUV ���� �8QLWHG 1D�
WLRQV �81� ������

)XUWKHUPRUH LQ WKH ILUVW DUWLFOH � VHFRQG SDUDJUDSK RI WKH VDPH FRQYHQWLRQ� LW JLYHV
D VSHFLILFDWLRQ E\ DGGLQJ WKDW

3HUVRQV ZLWK GLVDELOLWLHV LQFOXGH WKRVH ZKR KDYH ORQJ�WHUP SK\VLFDO�
PHQWDO� LQWHOOHFWXDO RU VHQVRU\ LPSDLUPHQWV ZKLFK LQ LQWHUDFWLRQ ZLWK
YDULRXV EDUULHUV PD\ KLQGHU WKHLU IXOO DQG HIIHFWLYH SDUWLFLSDWLRQ LQ VR�
FLHW\ RQ DQ HTXDO EDVLV ZLWK RWKHUV�
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$V FDQ EH VHHQ WKH GLVDELOLW\� DFFRUGLQJ WR WKH FRQYHQWLRQ� UHVXOWV IRUP WKH LQ�
WHUDFWLRQ ZLWK WKH H[WHUQDO RI FHUWDLQ SHUVRQV� 7KLV LV D ELJ WKUHVKROG UHDFKHG E\ WKH
FRQYHQWLRQ WKDW RXWOLQHV WKH YLHZ RI WKH &RPPLWWHH� DQG RI WKH &53' LWVHOI� 7KH
81 'HYHORSPHQW JURXS JRHV IXUWKHU LQWR GHWDLOV DQG DGGV WKDW VWDWHV PD\ DGRSW D
PRUH IOH[LEOH DSSURDFK� ZKLFK PHDQV WKDW WKH LQGLYLGXDOV WKDW DUH UHFRJQLVHG DV SHU�
VRQV ZLWK GLVDELOLWLHV PD\ YDU\ GHSHQGLQJ RQ ©VRFLR�HFRQRPLF FRQWH[WV DQG FXOWXUDO
HQYLURQPHQWV�ª�8QLWHG 1DWLRQV �81� ����� S� ����

,Q DUWLFOH � RI WKH &53' WKHUH DUH HQXPHUDWHG WKH HLJKW SULQFLSOHV WKDW DUH RI
D FHQWUDO LPSRUWDQFH� )LUVW DQG SHUKDSV PRVW LPSRUWDQWO\� WKH UHVSHFW IRU KXPDQ
GLJQLW\ WKDW OLHV DW WKH FRUH RI WKH KXPDQ ULJKWV� EXW DOVR IRU WKH LQGHSHQGHQFH DQG
IUHHGRP RI SHUVRQV� )XUWKHUPRUH� ZH FDQ ILQG QRQ GLVFULPLQDWLRQ DQG UHVSHFW IRU
GLIIHUHQFH� WKDW DUH WR EH FRPSOLHG ERWK E\ WKH VWDWHV DQG E\ WKH VLQJOH LQGLYLGXDOV�
DFFHVVLELOLW\ PHDQLQJ SK\VLFDO DFFHVV WR VWUXFWXUHV� HTXDOLW\ RI RSSRUWXQLWLHV� HTXDO�
LW\ DPRQJ PHQ DQG ZRPHQ� HIIHFWLYH DQG FRPSOHWH SDUWLFLSDWLRQ DQG LQFOXVLRQ LQ
VRFLHW\� DQG ODVW EXW QRW DV IRU LPSRUWDQFH� UHVSHFW IRU WKH HYROYLQJ FDSDFLW\ RI FKLO�
GUHQ ZLWK GLVDELOLWLHV� $OO RI WKHVH SULQFLSOHV DUH ODWHU WDNHQ RQH E\ RQH WKURXJKRXW
WKH FRQYHQWLRQ DQG EHWWHU H[SODLQHG WKH VWDWHV GXWLHV WRZDUGV WKHP�

7KH FRQYHQWLRQ UHFRJQLVHV DOVR PDQ\ RWKHU ULJKWV� ,QGHHG LW FRXOG EH GLYLGHG
LQWR � SDUWV� 7KH ILUVW SDUW FRQWDLQV WKH PRUH WHFKQLFDO DUWLFOH DQG LW JRHV IURP DUWLFOH
� WR WKH �WK� 7KH FHQWUDO SDUW LV WKH DFWXDO FRUH RI WKH &53' DQG LW LV ZKHUH WKH ULJKWV
RI SHUVRQV ZLWK GLVDELOLWLHV DUH VWDWHG� 6RPH RI WKH ULJKWV WR EH UHFRJQLVHG DUH IRU
H[DPSOH WKH UHVSHFW IRU SULYDF\ �DUW ���� UHVSHFW IRU KRPH DQG WKH IDPLO\ �DUW ��� D
YHU\ GHEDWHG RQH� DGHTXDWH VWDQGDUG RI OLYLQJ DQG VRFLDO SURWHFWLRQ �DUW ���� SHUVRQDO
PRELOLW\ �DUW ���� OLYLQJ LQGHSHQGHQWO\ DQG EHLQJ LQFOXGHG LQ WKH FRPPXQLW\ �DUW
���� HGXFDWLRQ �DUW ���� DQG PDQ\ RWKHUV WKDW DUH RI HTXDO LPSRUWDQFH DV WKH RQHV
PHQWLRQHG KHUH� 7KH ODVW SDUW RI WKH FRQYHQWLRQ JRHV IURP DUWLFOH �� XQWLO WKH ODVW
RQH WKDW LV ��� 7KLV VHFWLRQ LOOXVWUDWHV WKH PHFKDQLFDO SDUW RI WKH FRQYHQWLRQ DQG SXWV
LWV IRFXV RQ WHFKQLFDO DVSHFWV� IRU H[DPSOH WKH LPSOHPHQWDWLRQ DQG PRQLWRULQJ SDUW
�DUW ���� RU WKH LQVWLWXWLRQ HVWDEOLVKHG E\ WKH FRQYHQWLRQ L�H� DUWLFOH �� &RPPLWWHH
RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV� WKH 5HSRUW RI WKH &RPPLWWHH �DUW ��� DQG
VR RQ�

2YHUDOO WKH &53' JLYHV SHUVRQV ZLWK GLVDELOLWLHV UHFRJQLWLRQ DV KXPDQ ULJKWV
KROGHUV� DQG HPSRZHUV WKHP WR DFW LQ RUGHU WR GHIHQG WKHLU ULJKWV�

7KH 81 &RQYHQWLRQ RQ +XPDQ 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV LV DQ LQVWUX�
PHQW RI KDUG ODZ WKDW VWDQGV RQ WKH VRFLDO PRGHO RI GLVDELOLW\ ZKLFK ZDV IXUWKHU
HODERUDWHG LQWR D QHZ DSSURDFK L�H WKH KXPDQ ULJKWV PRGHO� 7KLV QHZ SRLQW RI YLHZ
DOORZHG WKH &53' WR UHFRJQLVH PDQ\ LQQRYDWLYH KXPDQ ULJKWV RI SHUVRQV ZLWK GLV�
DELOLWLHV WKDW ZHUH QHYHU EHIRUH UHFRJQLVHG LQ RWKHUV LQVWUXPHQW� )XUWKHUPRUH� LW KDV
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WR EH QRWHG WKDW WKH FRQYHQWLRQ GRHV VWDQG RQ E\ LWVHOI EHLQJ WKH RQH WKDW UHFRJQLVHV
KXPDQ ULJKWV WR SHUVRQV ZLWK GLVDELOLW\� EXW DOVR LQFOXGHV WKDW RWKHU IXQGDPHQWDO
WUHDWLHV OLNH 81 &KDUWHU� WKH 8'+5� WKH ,&(6&5 DQG PDQ\ RWKHUV DSSO\ WR SHUVRQV
ZLWK GLVDELOLW\ DV ZHOO�
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&KDSWHU �

/LPLWV DQG ERXQGDULHV RI OHJDO
FDSDFLW\

��� $XWRQRP\ DQG OHJDO SHUVRQDOLW\

7KH FRQFHSW RI DXWRQRP\ LV YHU\ SRSXODU LQ OLWHUDWXUH EXW DOVR VLJQLILFDQWO\ XVHG
LQ HYHU\GD\�OLIH� 7KH HW\PRORJ\ RI WKH ZRUG FRPHV IURP WKH *UHHN ZRUGV ³DXWRV´
PHDQLQJ ³VHOI´ DQG WKH ZRUG ³QzPRV´ ZKLFK LV ³ODZ´ RU ³UXOH´� WKH IUHHGRP WR
OLYH E\ VHOI ODZ RU UXOHV� ZKHUH VHOI ODZ UHIHUV WR WKH DXWRQRP\ RI FKRRVLQJ IRU
WKHPVHOI� 0DQ\ SROLWLFDO SKLORVRSKHUV KDYH ZURWH DERXW DXWRQRP\ DQG JDYH WKHLU
GHILQLWLRQ RI LW� -RKQ 6WXDUW 0LOO LQ KLV ERRN ³2Q OLEHUW\´ ZULWHV DERXW WKH SULQFLSOHV
RI OLEHUW\� +H XQGHUOLQHV WKDW WKH ILUVW RQH LV WKH OLEHUW\ RI WKRXJKW DQG IHHOLQJV
DQG KH ILQGV LQWULQVLF YDOXH LQ LW� L�H� SHUPLWWLQJ DQ LQGLYLGXDO WR GHFLGH IRU KLPVHOI
HYHQ LI KH PDNHV XQKHDOWK\ FKRLFHV� )XUWKHUPRUH 'ZRUNLQ ©GRHV QRW XVH WKH ZRUG
³DXWRQRP\´� EXW LQ GLVFXVVLQJ WKH LGHD RI WUHDWLQJ SHRSOH DV HTXDOV KH LV DUJXLQJ IRU
HTXDO UHVSHFW IRU WKH DXWRQRP\ RI FLWL]HQVª �'ZRUNLQ ����� SDJ �� DQG LQ GRLQJ VR
KH LPSOLFLWO\ JLYHV JUHDW LPSRUWDQFH WR WKH DXWRQRP\� FRQVLGHULQJ LW DV D SUHUHTXLVLWH
RI HTXDOLW\� 0RUHRYHU� SURI� %UXFH $FNHUPDQ ZKHQ ZULWLQJ DERXW WKH OLEHUDO VWDWH
DQG LWV PDLQ SLOODUV� VD\V WKDW ©LW LV QRW QHFHVVDU\ IRU DXWRQRP\ WR EH WKH RQO\ JRRG
WKLQJ� LW VXIILFHV IRU LW WR EH WKH EHVW WKLQJ WKDW WKHUH LV�ª�$FNHUPDQ ����� SDJ �����

'XULQJ WKH ODWHVW \HDUV WKH FRQWHPSRUDU\ IHPLQLVW LGHRORJ\ KDV KDG LWV VD\LQJ
LQ WKH PDWWHU RI DXWRQRP\ DQG LW DIILUPV WKDW DXWRQRP\ KDV ERWK VRFLDO DQG UHOD�
WLRQDO GLPHQVLRQV� 7KLV VFKRRO RI WKRXJKW KDYH KDG D SURIRXQG LPSDFW RQ WKH QHZ
DSSURDFKHV RQ OHJDO SHUVRQDOLW\ DQG OHJDO FDSDFLW\� /XF\ 6HULHV LQ KHU DUWLFOH ³5H�
ODWLRQVKLSV� DXWRQRP\ DQG OHJDO FDSDFLW\� 0HQWDO FDSDFLW\ DQG VXSSRUW SDUDGLJPV´
H[SODLQV KRZ SHRSOHV EHKDYLRXU� GHFLVLRQV� EHOLHIV� YDOXHV DQG LGHQWLWLHV DUH LQIOX�
HQFHG DQG VKDSHG DOVR DFFRUGLQJ WR WKH UHODWLRQVKLSV WKH\ KDYH DQG QRXULVK� 7KH UH�
ODWLRQVKLSV WKDW LQGLYLGXDOV KDYH DW D \RXQJ DJH ZLWK ©SDUHQWV� WHDFKHUV DQG IULHQGV�
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WKDW SURYLGH WKH QHFHVVDU\ VXSSRUW DQG JXLGDQFH IRU WKH GHYHORSPHQW RI DXWRQRP\ª
�6HULHV ����� SDJ ���� 2VKDQD 0DULQD LQ KHU ERRN ³3HUVRQDO DXWRQRP\ LQ VRFL�
HW\´ JRHV IXUWKHU DQG H[SODLQV WKDW DQ LQGLYLGXDO GRHV QRW UHDFK IXOO DXWRQRP\ XQWLO
SDUWLFXODU VRFLDO DQG UHODWLRQDO FRQGLWLRQV DUH VDWLVILHG� +RZHYHU� VKH DGGV WKDW UH�
ODWLRQVKLSV FRXOG DOVR EH WKH UHDVRQV ZK\ LQGLYLGXDOV DUH QRW WUXO\ DXWRQRPRXV L�H�
WKH\ KDYH RSSUHVVLYH UHODWLRQVKLSV��2VKDQD ������

7KH VFKRRO RI WKRXJKW RI WKH FRQWHPSRUDU\ IHPLQLVW IDOOV XQGHU WKH QDPH RI UH�
ODWLRQDO DXWRQRP\ �5$�� 7KH OLWHUDWXUH RI 5$ SURYLGHV D VHULHV RI DOWHUQDWLYHV LQ
ZKLFK D SHUVRQ FDQ EH DVVLVWHG LQ WDNLQJ GHFLVLRQV E\ FRQVLGHULQJ UHODWLRQVKLSV DV
HQDEOLQJ DXWRQRP\� ,Q SDUWLFXODU 5$ IRFXVHV RQ VXSSRUW LQ WKH FRQWH[W RI PHQWDO
FDSDFLW\ DVVHVVPHQW ZKLFK LV VWULFWO\ ERXQGHG ZLWK OHJDO FDSDFLW\ �DV LW LV H[SODLQHG
LQ ����� 0DFNHQ]LH DQG 5RJHUV LQ WKHLU DUWLFOH ³$XWRQRP\� YXOQHUDELOLW\ DQG FDSDF�
LW\� $ SKLORVRSKLFDO DSSUDLVDO RI WKH 0HQWDO &DSDFLW\ $FW´ GHVFULEH PHQWDO FDSDFLW\
DV EHLQJ E\ QDWXUH ©GLDORJLFDOª �0DFNHQ]LH DQG 5RJHUV ����� VLQFH D GLDORJ LV XVHG
WR DVVHV VRPHRQH¶V PHQWDO FDSDFLW\� 7KLV DSSURDFK� FDOOHG ³KHUPHQHXWLF´� KDV WKH
DELOLW\ WR SURPRWH DXWKHQWLF GHFLVLRQV PDNLQJ E\ VHHNLQJ LQ DQ LQGLYLGXDO YHUEDO DQG
QRQ�YHUEDO FRPPXQLFDWLRQ WKHLU SHUVRQDO QDUUDWLYH� YDOXHV DQG EHOLHIV� +RZHYHU
6HULHV VSHFLILHV WKDW DFFRUGLQJ WR 5$ WKHRULVWV ©DXWRQRP\ LV DOZD\V� IRU HYHU\RQH�
GHSHQGHQW XSRQ VXSSRUWLYH UHODWLRQVKLSV ZKLFK HQDEOH DXWRQRP\ WR GHYHORS� DQG
WKDW LW LV QHFHVVDU\ WR EH JLYHQ RSSRUWXQLWLHV WR PDNH GHFLVLRQV� LQFOXGLQJ PLVWDNHV�
LQ RUGHU WR GHYHORS DXWRQRP\�ª �6HULHV ����� SDJ ���

5$ OLWHUDWXUH GHHSO\ DQDO\VH WKH VXSSRUW SDUDGLJP WKDW WKH &53' SURSRVHV� ,W
LV KLJKOLJKWHG KRZ WKLV SDUDGLJP EULQJV XS GLIILFXOW TXHVWLRQV DV SHU WKH RZQHUVKLS
RI D FHUWDLQ GHFLVLRQ� ,QGHHG� 6HULHV SUHVHQWV LQ KHU DUWLFOH VRPH WKHRULHV DFFRUGLQJ
WR ZKLFK ©WKH VXSSRUWHUV VKRXOG EH YLHZHG DV D SURVWKHVLV IRU WKLQNLQJ >���@ DQG ZH
VKRXOG DWWULEXWH WKH IXQFWLRQLQJ RI WKH SURVWKHVLV WR WKH DJHQW XVLQJ WKHPª�6HULHV
����� SDJ� ���� 0RUHRYHU� 6HULHV H[SODLQV KRZ SURVWKHVLV DUH LQGLYLGXDOV ZLWK
WKHLU RZQ PLQGV� WKXV LW LV GLIILFXOW WKDW VXSSRUWHG GHFLVLRQV FRXOG EH WR VRPH H[WHQW
FOHDQVHG RI WKH PRUDO IUDPH RI WKH SHUVRQ� 5HJDUGOHVV RI LWV IODZV WKH VXSSRUWHG
SDUDGLJP LV RQH RI WKH PRVW SUHIHUDEOH DQG KLJKO\ FRQVHQVXDO� KRZHYHU VLPXOWDQH�
RXVO\ OLWHUDWXUH KDV IRXQG ©LQVWUXPHQWV WKDW JLYHV DGYDQFH FRQVHQW WR PHDVXUHV WKDW
PD\ FRQIOLFW ZLWK D SHUVRQ¶V H[SUHVVHG ZLOO DQG SUHIHUHQFHV LQ WKH IXWXUHª�6HULHV
����� SDJ� ����

7KH 5$ OLWHUDWXUH SURYLGHG ZLWK ³VHOI ELQGLQJ GLUHFWLYHV´ DQG RQH RI WKHP LV
WKH 8O\VVHV DJUHHPHQW� 7KH QDPH LV DIWHU WKH *UHHN KHUR 8O\VVHV ZKR ZDQWHG WR
KHDU WKH VLUHQV VLQJLQJ DQG DVNHG KLV FUHZ WR WLH KLP WR WKH ERDW DQG QRW XQWLH KLP
ZKDWHYHU KH PLJKW VD\� /LNHZLVH� WKH 8O\VVHV DJUHHPHQW ZRUNV� D SHUVRQ GHFLGHV
LQ DGYDQFH ZKDW WUHDWPHQW� RU QR WUHDWPHQW� WKH\ ZDQW DW D SRLQW LQ WKH IXWXUH ZKHQ

��



EHFDXVH WKH VLWXDWLRQ PLJKW EH VXFK IRU WKHP WR FKDQJH WKHLU PLQG� ,W LV LPSRUWDQW
WR QRWLFH WKDW 8O\VVHV DJUHHPHQWV GR QRW UHTXLUH IRU D SHUVRQ WR EH LQFDSDEOH RI
PDNLQJ GHFLVLRQV LQ RUGHU IRU LW WR FRPH LQWR HIIHFW� 6HULHV DIILUPV WKDW ©WKH\ FDQ
SUHVHQW HWKLFDO KD]DUG EHFDXVH WKH\ UHTXLUH D SHUVRQ¶V SUHVHQWO\ H[SUHVVHG ZLVKHV WR
EH RYHUUXOHGª �6HULHV ����� SDJ� ����

$QRWKHU H[DPSOH RI ELQGLQJ GLUHFWLYHV LV WKH FR�GHFLVLRQ PDNLQJ DJUHHPHQW
ZKLFK LV XVHG LQ &DQDGD� ,UHODQG DQG $XVWUDOLD� 7KLV DJUHHPHQW HVWDEOLVKHV WKDW D
SHUVRQ QRPLQDWHV WKURXJK D IRUPDO DJUHHPHQW DQG FRXUW DXWKRULVDWLRQ� D FR�GHFLVLRQ
PDNHU� 7KH FR�GHFLVLRQ PDNHU FDQ KHOS WKH LQGLYLGXDO LQ DOO GHFLVLRQV RU MXVW LQ VRPH
VSHFLILF FDVHV� 7KLV DJUHHPHQW JLYHV WKH SRZHU RI YHWR WR ERWK LQGLYLGXDOV� WKHUH�
IRUH� WKHVH DJUHHPHQWV DUH FULWLFLVHG EHFDXVH WKH\ VHHP YHU\ VLPLODU WR VXEVWLWXWHG
GHFLVLRQ PDNLQJ PRGHO� +RZHYHU WKH FR�GHFLVLRQ PDNLQJ DJUHHPHQWV FDQ EH YHU\
HIIHFWLYH IRU SHRSOH WKDW IXOO\ WUXVW D WKLUG SDUW\ WR WDNH DFWLRQ RQ WKHLU EHKDOI DQG
VWLOO EH LQYROYHG DQG LQIRUPHG DQG PRVW LPSRUWDQWO\ KDYH D VD\LQJ LQ WKH PDWWHU�

)DFLOLWDWHG GHFLVLRQ PDNLQJ LV DQ DSSURDFK IRU SHRSOH WKDW GR QRW KDYH DQ\RQH
LQ WKHLU OLIH ZKRP WKH\ WUXVW WR XQGHUVWDQG WKHLU QHHGV DQG FRPPXQLFDWLRQ LQ RUGHU
WR VXSSRUW WKHP LQ WKHLU GHFLVLRQV� 7KLV PRGHO HVWDEOLVKHV DQ H[WHUQDO IDFLOLWDWRU WKDW
WDNHV GHFLVLRQV RQ LQGLYLGXDOV EHKDOI RQO\ DIWHU WKH\ KDYH OLVWHQHG DQG XQGHUVWRRG
WKH LQGLYLGXDO¶ QDUUDWLYH E\ WDNLQJ LQWR DFFRXQW WKHLU SDVW� VHW RI YDOXHV DQG PRUDO
IUDPH� 7KXV� WKLV DSSURDFK LV VHQVLWLYH DOVR WR WKH LQGLYLGXDO SUHVHQW H[SUHVVLRQV
GHVSLWH WKH IDFW WKH\ DUH ODEHOHG DV LQFRPSHWHQW� :KDW PDNHV WKLV PRGHO GLIIHUHQW
IRUP WKH VXEVWLWXWHG GHFLVLRQ PDNLQJ LV WKDW WKH WKLUG SDUW\ PDNHV WKH GHFLVLRQV RQ
WKH EDVLV RI WKH ©EHVW LQWHUSUHWDWLRQ RI WKH SHUVRQ¶V ZLOO DQG SUHIHUHQFHV� UDWKHU WKHQ
WKHLU REMHFWLYH EHVW LQWHUHVWª �6HULHV ����� SDJ� ���� 7KLV DSSURDFK LV DOO DERXW WKH
IDFLOLWDWRU LQWHUSUHWDWLRQ DQG DFFXUDF\� WKHUHIRUH WKHUH LV WKH ULVN RI PLVXQGHUVWDQG�
LQJV� 1HYHUWKHOHVV� DV 6HULHV DIILUPV� IDFLOLWDWRUV GR KDYH WKUHH PRUDO REOLJDWLRQV�
©ILUVW� WR VWULYH IRU WKH EHVW LQWHUSUHWDWLRQ >���@� VHFRQG� WR PD[LPLVH WKHLU SRWHQWLDO WR
H[SUHVV ZKDW WKH\ ZDQW PRUH FOHDUO\ WKLUOGO\� KDYLQJ FRPH WR WKH EHVW LQWHUSUHWDWLRQ
RI ZKDW WKH\ ZDQW� WR FRQYHUW WKDW LQWR OHJDO HIIHFW RQ WKHLU EHKDOI�ª �6HULHV �����
SDJ� ���

7KH PRGHOV WKDW WKH 5$ OLWHUDWXUH SURYLGHV DUH DOO ZLWKLQ WKH VXSSRUW SDUDGLJP
DSSURDFK� WKXV WKH\ DLP WR SURWHFW WKH DXWRQRP\ DQG OHJDO FDSDFLW\ RI SHUVRQV ZLWK
SV\FKRORJLFDO GLVDELOLWLHV� $V 6HULHV DIILUPV�

:LWKRXW ZLVKLQJ WR GLVPLVV WKH FODLP WKDW VRPHWLPHV RWKHU DUH DEOH WR
LGHQWLI\ VLWXDWLRQV ZKHUH ZH DUH QRW RXUVHOYHV� LW LV QRW LPPHGLDWHO\ RE�
YLRXV WKDW D FODLP WR NQRZ D SHUVRQ¶V WUXH ZLOO DQG SUHIHUHQFHV EHWWHU
WKDQ WKH\ GR LV D SUHIHUDEOH EDVLV IRU FRHUFLYH LQWHUYHQWLRQ� RU LV DQ\
OHVV SURQH WR VXEMHFWLYH DQG DUELWUDU\ LQWHUSUHWDWLRQ� WKDQ PHQWDO LQFD�
SDFLW\ DQG EHVW LQWHUHVWV� RU HYHQ ULVN�
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2Q WKH RWKHU KDQG 6WHIDQ UHPLQGV XV LQ KHU DUWLFOH ³6LOHQFLQJ WKH GLIIHUHQW YRLFH�
&RPSHWHQFH� IHPLQLVW WKHRU\ DQG ODZ´ WKDW FDSDFLW\ LV ©D YDOXH MXGJPHQW DULVLQJ
IURP DQ LQGLYLGXDO¶V FRQYHUVDWLRQ RU FRPPXQLFDWLRQ ZLWK LQGLYLGXDOV LQ SRVLWLRQV
RI SRZHUª�6WHIDQ ����� SDJ� ��� ZKHUH IDLOXUH RI FRPPXQLFDWLRQ DUH DVVRFLDWHG
RQO\ WR WKH PRVW IUDJLOH SDUW RI WKH GLDORJ� .HHSLQJ WKLV LQ PLQG LW PDNHV HYHQ
KDUGHU IRU SHUVRQV ZLWK GLVDELOLWLHV WR HYHQ WU\ WR H[SUHVV WKHPVHOYHV EHFDXVH WKH\
DUH GLVFRXUDJHG IURP WKH EHJLQQLQJ�

��� 0HQWDO FDSDFLW\ DVVHVVPHQW

$W WKH EDVLV RI WKH OHJDO FDSDFLW\ OD\V WKH IXQGDPHQWDO FRQFHSW RI PHQWDO FDSDFLW\
DQG LWV DVVHVVPHQW� 0HQWDO FDSDFLW\ LV DERXW LQGLYLGXDOV WKDW KDYH WKH LQWHOOHFWXDO
DELOLW\ WR PDNH GLVFHUQLQJ DQG FRQVLGHUDWH GHFLVLRQV� 2ZHQ HW DO� VXJJHVW WKDW ©LW LV
VHHQ VLPSO\ DV D QHFHVVDU\ FRQGLWLRQ IRU WKH YDOLG H[HUFLVH RI VHOI�GHWHUPLQDWLRQ�ª
�2ZHQ HW DO� ����� SDJ� ����

7KH DVVHVVPHQW RIPHQWDO FDSDFLW\ LV IXQGDPHQWDO LQ WKH SURFHVV RI OHJDO FDSDFLW\
ZKLFK GHSHQGV RQ WKH SHUVRQ¶V DFWLRQ DQG RQ WKH FRQVHTXHQFHV RI WKRVH DFWLRQV�
E\ GHWHUPLQLQJ KRZ PXFK WKDW SHUVRQ KDYH SRZHU RQ WKHLU OLIH� ©7KH FRQFHSW RI
FDSDFLW\ LV WKHUHIRUH FUXFLDO WR WKH ODZ RI FRQVHQW DQG WKH FRXUWV KDYH WR GHYLVH
FULWHULD DFFRUGLQJ WR ZKLFK WKH\ FDQ HVWDEOLVK WKH SUHVHQFH RU DEVHQFH RI FDSDFLW\ LQ
FDVHV ZKHUH WKH LQLWLDO SUHVXPSWLRQ LV FKDOOHQJHG�ª �2ZHQ HW DO� ����� SDJ ����

7KHUH LV QR XQLYHUVDO FULWHULD IRU WKH DVVHVVPHQW RI PHQWDO FDSDFLW\ DQG OHJDO FD�
SDFLW\� KRZHYHU PRVW OHJDO MXULVGLFWLRQV EDVH WKHLU V\VWHP RQ PHGLFDO WHVWV� ,Q WKHLU
DUWLFOH ³0HQWDO FDSDFLW\ DQG GHFLVLRQDO DXWRQRP\� DQ LQWHUGLVFLSOLQDU\ FKDOOHQJH´
2ZHQ HW DO� DQDO\VHG VRPH FDVHV� PRVWO\ LQ 86 DQG 8.� WR UHVHDUFK ZKDW WHVW ZDV
XVHG WR DVVHV FDSDFLW\� 7KH WZR SUHIHUUHG FULWHULD WKDW KDG HPHUJHG IURP WKHLU VWXG�
LHV DUH YHU\ VLPLODU EHWZHHQ WKHP� 7KH ILUVW V\VWHP ZDV WKHRULVHG E\ *ULVVR DQG
$SSOHEDXP LQ ����� WKH FDSDFLW\ LV DVVHVVHG LQ UHODWLRQ WR WUHDWPHQW GHFLVLRQV� 7KH
WHVW XVHG FRQVLVWV LQ IRXU VWHSV WKDW WHVWV� �� WKH DELOLW\ WR H[SUHVV D FKRLFH DERXW
WUHDWPHQW� �� WKH DELOLW\ WR XQGHUVWDQG LQIRUPDWLRQ UHOHYDQW WR WKH WUHDWPHQW GHFL�
VLRQ� �� WKH DELOLW\ WR DSSUHFLDWH WKH VLJQLILFDQFH RI WKDW WUHDWPHQW LQIRUPDWLRQ IRU
RQH¶V RZQ VLWXDWLRQ� �� WKH DELOLW\ WR UHDVRQ ZLWK UHOHYDQW LQIRUPDWLRQ VR DV WR HQ�
JDJH LQ D ORJLFDO SURFHVV RI ZHLJKLQJ WUHDWPHQW RSWLRQV� $V 2ZHQ HW DO� QRWLFH ©LV
GHVLJQHG DV D GHVFULSWLYH GHILQLWLRQ ZULWWHQ WR LQIRUP FOLQLFDO SUDFWLFH� UDWKHU WKDQ DV
DQ DXWKRULWDWLYH VWDWHPHQW RI ODZ� LW SURYLGHV D XVHIXO EDFNJURXQG DJDLQVW ZKLFK WR
FRQVLGHU WKH SRVLWLRQ DV LW LV HYROYLQJª �2ZHQ HW DO� ����� SDJ� ���� 7KLV DSSURDFK
LV PRVWO\ XVHG LQ WKH 8QLWHG 6WDWHV RI $PHULFD� PHDQZKLOH DFFRUGLQJ WKH 2ZHQ HW
DO� VWXGLHV LQ WKH 8QLWHG .LQJGRP WKH DSSURDFK LV VOLJKWO\ GLIIHUHQW� ,Q WKH 8. WKHUH
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LV LQGHHG DQ RIILFLDO GRFXPHQW FDOOHG ³0HQWDO &DSDFLW\ $FW´ �0&$� WKDW LQ VHFWLRQ
� SDUDJUDSK � DIILUPV�

>$ SHUVRQ@ LV XQDEOH WR PDNH D GHFLVLRQ IRU KLPVHOI LI KH LV XQDEOH�

�D�WR XQGHUVWDQG WKH LQIRUPDWLRQ UHOHYDQW WR WKH GHFLVLRQ�

�E�WR UHWDLQ WKDW LQIRUPDWLRQ�

�F�WR XVH RU ZHLJK WKDW LQIRUPDWLRQ DV SDUW RI WKH SURFHVV RI PDNLQJ WKH
GHFLVLRQ�

RU

�G�WR FRPPXQLFDWH KLV GHFLVLRQ�

7KLV PRGHO ZDV EXLOW RQ WKH FRPPRQ ODZ DQG WKH &RXUWV VWLOO UHIHU WR WKH H[�
LVWLQJ FDVH ODZ ZKHQ DSSO\LQJ WKH ODZ� WKHUHIRUH ©DQ\ GLVFXVVLRQ RI WKH GHILQLWLRQ
RI FDSDFLW\ LQ (QJOLVK ODZ UHTXLUHV UHIHUHQFH WR ERWK FRPPRQ ODZ DQG WKH 0&$�ª
�2ZHQ HW DO� ����� SDJ ����

&RPSDULQJ WKH WZR DSSURDFKHV WKHUH DUH VRPH VLPLODULWLHV� %RWK PHWKRGV JLYH
JUHDW LPSRUWDQFH WR EHLQJ DEOH WR H[SUHVV D FKRLFH RU WR FRPPXQLFDWH D GHFLVLRQ DQG
WR WKH FRPSUHKHQVLRQ RI WKH UHOHYDQW LQIRUPDWLRQ� 2ZHQ HW DO� VXPPDULVH WKH WZR
VLPLODULWLHV LQ WKH FRJQLWLYH WHUPV RI DWWHQWLRQ� PHPRU\ DQG ODQJXDJH� 7KH LQGLYLG�
XDO� LQ RUGHU WR EH FRQVLGHUHG UHVSRQVLEOH RI WKHLU DFWLRQV� KDV WR EH DEOH WR DW OHDVW
JUDVS WKH LQIRUPDWLRQ QHHGHG WR XQGHUVWDQG WKHLU RZQ VLWXDWLRQ� +RZHYHU� WKH GLIIHU�
HQFH LQ WKH WZR PRGHOV LV WR EH IRXQG LQ WKH ODVW SRLQW� WKH 86 DSSURDFK UHTXLUHV WKH
DELOLW\ WR UHDVRQ PHDQZKLOH WKH VHFRQG PHWKRG DYRLGV XVLQJ WKH YHUE ³UHDVRQ´ DQG
LQVWHDG VD\V ³ZHLJK´ RU ³XVH´� ©7KH DEVHQFH RI UDWLRQDOLW\ LQ WKH GHFLVLRQ�PDNLQJ
SURFHVV FDQQRW DORQH DPRXQW WR LQFDSDFLW\� 1HLWKHU FDQ WKH LUUDWLRQDOLW\ RI WKH RXW�
FRPHª�2ZHQ HW DO� ����� SDJ ���� $ SHUIHFWO\ FRPSHWHQW LQGLYLGXDO VKRXOG EH DEOH
WR GHFLGH IRU WKHPVHOI� LW LV WKHLU ULJKW WR GR VR DQG WKH ULJKW NHHSV H[LVWLQJ GHVSLWH
RI WKH IDFW WKDW WKH FRQVHTXHQFHV RI WKH FKRLFH PD\ EH UDWLRQDO RU LUUDWLRQDO� 2Q WKH
RWKHU KDQG 2ZHQ HW DO� DIILUPV WKDW WKH ODZ DVVHVVLQJ FDSDFLW\ KDV WR EH YHU\ SUHFLVH
EHFDXVH LI LW LV SHUPLVVLYH LW PLJKW SURWHFW GHFLVLRQV WKDW DUH QRW WDNHQ DXWRQRPRXVO\�
RU RQ WKH FRQWUDU\ LI LW LV WRR VHYHUH VRPH GHFLVLRQV WKDW DUH XQGRXEWHGO\ DXWRQRPRXV
PLJKW EH GLVUHJDUGHG�

,Q RUGHU WR DVVHV DQ LQGLYLGXDO PHQWDO FDSDFLW\ WKH &RXUW VKDOO IRFXV RQ WKH SHU�
VRQ¶ DELOLW\ WR XQGHUVWDQG DQG WR ZHLJK WKH LQIRUPDWLRQ WKH\ QHHG WR WDNH GHFLVLRQV�
7KH UHDVRQV ZK\ DQ LQGLYLGXDO WDNHV GHFLVLRQV GR QRW QHHG WR EH� DV )UHHGPDQ VD\V�
³UHFRJQLVDEOH´ VLQFH WKLV FULWHULD SXWV LWV IRFXV RQ WKH UHDVRQLQJ SURFHVV E\ JRLQJ
EH\RQG WKH DELOLW\ WR JUDVS LQIRUPDWLRQ DQG IDOOV LQWR WKH LQGLYLGXDO UHDVRQLQJ DF�
FRUGLQJ WR WKHLU PRUDO IUDPH� ,QGHHG ©WKH GHFLVLRQ�PDNLQJ ODFNV FDSDFLW\ EHFDXVH LW
LV EDVHG RQ D PLVSHUFHSWLRQ RI UHDOLW\� QRW VLPSO\ EHFDXVH LW LV DQ LUUDWLRQDO GHFLVLRQ
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� WKH GLVWLQFWLRQ EHWZHHQ SURFHVV DQG RXWFRPH FDQ EH YHU\ ILQHª �2ZHQ HW DO� �����
SDJ ����

$W WKH EHJLQQLQJ RI WKLV VHFWLRQ LW ZDV KLJKOLJKWHG KRZ WKH MXULVGLFWLRQ RQ PHQWDO
FDSDFLW\ EDVHV LWV DVVHVVPHQW RQ PHGLFDO WHVWV DOWKRXJK WKH PHGLFDO SUHPLVHV DUH
UDWKHU GLIIHUHQW IURP WKH OHJDO SHUVSHFWLYH� ,QGHHG� SV\FKLDWULVWV DSSURDFK DXWRQRP\
IURP WKH ³SULQFLSOH RI GXW\ RI FDUH´ �2ZHQ HW DO� ������ ZKLOH WKH ODZ VWDUWV IURP
SUHVXPSWLRQ RI FDSDFLW\� 7KH WZR DSSURDFKHV KDYH GLIIHUHQW EDVHV WKHUHIRUH LW LV
FRQVLGHUDEO\ GLIILFXOW WR WU\ WR PRYH WKHP FORVHU WRJHWKHU�

��� ³%HVW LQWHUHVW´ YHUVXV ³ZLOO DQG SUHIHUHQFHV´

*HQHUDOO\� MXULGLFDO OHJDO FDSDFLW\ HYDOXDWLRQ FRQVLGHUV PDLQO\ VXEVWLWXWHG GHFLVLRQ
PDNLQJ DQG VXSSRUWHG GHFLVLRQ PDNLQJ� ,QGHHG� ZKHQ GLVFXVVLQJ DERXW ³EHVW LQWHU�
HVW´ DQG ³ZLOO DQG SUHIHUHQFHV´ WKH\ UHIHU WR WKH WZR GLIIHUHQW DSSURDFKHV UHJDUGLQJ
OHJDO FDSDFLW\� %HVW LQWHUHVW LV UHODWHG WR VXEVWLWXWHG GHFLVLRQ�PDNLQJ ZKHUH D WKLUG
SDUW\ LV DSSRLQWHG WR WDNH D GHFLVLRQ LQ WKH EHVW LQWHUHVW RI WKH LQGLYLGXDO WKDW ODFNV
OHJDO FDSDFLW\� 2Q WKH RWKHU KDQG ZKHQ VSHDNLQJ RI ³ZLOO DQG SUHIHUHQFHV´ LW LV LP�
SOLHG WKDW WKH LQGLYLGXDO VWLOO KDV OHJDO FDSDFLW\ WKHUHIRU WKHLU ZLVKHV DUH UHVSHFWHG�

7KH EHVW LQWHUHVW LV GHFLGHG� UHJDUGOHVV RI WKH LQGLYLGXDO WKDW FRQFHUQV WKH VLWX�
DWLRQ� E\ WKH WKLUG SDUW\� RIWHQ ZLWKRXW HYHQ FRQVXOWLQJ WKH SHUVRQ XSRQ ZKLFK WKH
FRQVHTXHQFHV IDOO� 7KLV DSSURDFK ILUVWO\ GHSULYHV DQ LQGLYLGXDO RI WKHLU OHJDO FD�
SDFLW\ DQG VXEVHTXHQWO\ HQWLWOHV D WKLUG SDUW\ RI WKLV ULJKW ZKR ZLOO WDNH� IURP WKDW
PRPHQW RQZDUG� GHFLVLRQV DFFRUGLQJ WR ZKLFK WKH\ EHOLHYH LW LV WKH EHVW LQWHUHVW RI
WKH SHUVRQ� 7KH WKLUG SDUW\ LV FDOOHG JXDUGLDQ DQG WKH\ DUH UHVSRQVLEOH RI WKH LQ�
GLYLGXDO GHFLVLRQV� 7KHUH LV IXOO DQG SDUWLDO JXDUGLDQVKLS DQG WKH\ GLIIHU EHFDXVH
LQ WKH ILUVW FDVH WKH JXDUGLDQ KDV IXOO SRZHU RYHU DOO OHJDO PDWWHUV RI WKH LQGLYLGXDO�
0HDQZKLOH SDUWLDO JXDUGLDQVKLS LV ZKHQ WKH WKLUG SDUW\ KDV UHVSRQVLELOLW\ RYHU GHWHU�
PLQHG OHJDO PDWWHUV� H�J� HFRQRPLF PDWWHUV� KHDOWK PDWWHUV DQG RWKHUV� ,W LV FRPPRQ
WKDW WKH JXDUGLDQ DSSRLQWHG LV D SHUVRQ RXWVLGH WKH SHUVRQDO VSKHUH RI WKH LQGLYLGXDO
ZKRVH OHJDO FDSDFLW\ LV GHQLHG� :KHQ WKH JXDUGLDQ WDNHV GHFLVLRQV WKH LQGLYLGXDO¶
SHUVRQDOLW\� EHOLHYHV DQG ZLVKHV DUH FRPSOHWHO\ GLVUHJDUGHG� EHFDXVH WKH JXDUGLDQ
KDV DQ RXWVLGH SRLQW RI YLHZ DQG OLWWOH� LI QRW DQ\� NQRZOHGJH RI WKH SHUVRQ� 7KH WKLUG
SDUW\ LV D FRPSOHWH RXWVLGHU� DQG DV VXFK GRHV QRW NQRZ WKH LQGLYLGXDO SHUVRQDOO\�
7KH GHFLVLRQV WDNHQ E\ WKH JXDUGLDQ DUH REMHFWLYH DQG REMHFWLYLW\ GRHV QRW DOZD\V
VXLW D SHUVRQ¶V ZLVKHV� :KHQ LW LV DERXW D SHUVRQ¶ ZLVKHV REMHFWLYLW\ GRHV QRW KDYH D
SODFH LQ WKH YLHZ RI WKH IDFW WKDW LW LV DERXW WKHLU OLIH DQG EHFDXVH RI LW WKH\ VKDOO KDYH
D YRLFH DQG H[SUHVV WKHLU SUHIHUHQFHV VLQFH WKH\ DUH WKH RQHV OLYLQJ LW� $OO GHFLVLRQV
WDNHQ E\ LQGLYLGXDOV DUH WKH UHVXOW RI PDQ\ IDFWRUV ERWK REMHFWLYH DQG VXEMHFWLYH�
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DQG PRVW RI WKH WLPHV LW DOO GHSHQGV RQ KRZ D SHUVRQ SHUFHLYHV WKH VLWXDWLRQ LWVOHI�
'H %KDOLV DQG )O\QQ DIILUP ©DOO IRUPV RI VXSSRUW PXVW EH EDVHG RQ WKH LQGLYLG�

XDO¶V ZLOO DQG SUHIHUHQFHV DV GLVWLQFW IURP WKH µEHVW LQWHUHVWV¶ PRGHOª�%KDLOtV DQG
)O\QQ ����� SDJ� ���� 7KH *HQHUDO &RPPHQW RQ DUW �� RI WKH &53' DJUHHV DGGLQJ
WKDW LQ FDVH WKDW LW LV FKDOOHQJLQJ DQG KDUG WR GHWHUPLQH ZKDW DUH VRPHRQH¶V ZLOO
DQG SUHIHUHQFHV� IRU H[DPSOH GLIILFXOWLHV LQ FRPPXQLFDWLRQ� ©D EHVW LQWHUSUHWDWLRQ
RI ZLOO DQG SUHIHUHQFHVª�1DWLRQV ����� VKDOO UHSODFH WKH EHVW LQWHUHVW DSSURDFK� 7KH
³EHVW LQWHUHVW´ DSSURDFK LV D KLJKO\ SDWHUQDOLVWLF PRGHO WKDW GHQLHV LQGLYLGXDOV WKHLU
ULJKW WR DXWRQRP\� ,QGHHG LQ WKH *HQHUDO &RPPHQW RI ���� VWDWHV WKDW WKH JXLGHOLQHV
IRU WKH H[HUFLVH RI OHJDO FDSDFLW\ VKDOO ©UHVSHFW WKH ULJKWV� ZLOO DQG LQWHUHVWV RI WKH
SHUVRQ� LQFOXGLQJ WKH ULJKW WR WDNH ULVNV DQG PDNH PLVWDNHVª�1DWLRQV ������
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&KDSWHU �

1RUZHJLDQ ODZ V\VWHP DSSOLHG E\ WKH
6XSUHPH &RXUW

��� ,PSOHPHQWDWLRQ RI WKH &53' LQ 1RUZD\

7KHUH LV WKH EHOLHI WKDW WKH 1RUGLF FRXQWULHV� WKH 6FDQGLQDYLDQ FRXQWULHV� DUH DPRQJ
WKRVH ZKHUH WKH TXDOLW\ RI OLIH LW LV DW LWV KLJKHVW� 7KLV FDQ EH FRUUHFW WR VRPH H[WHQW�
KRZHYHU� GXULQJ WKH ODVW GHFDGH� WKH 1RUWKHUQ FRXQWULHV KDYH UHJUHVVHG RQ VRPH DV�
SHFWV� )RU H[DPSOH 'HQPDUN KDYH HPDQDWHG ODZV WKDW FOHDUO\ GLVFULPLQDWH ZLGH FDW�
HJRULHV RI PLQRULWLHV� HVSHFLDOO\ LPPLJUDQWV� ZKLOH 1RUZD\� GLVFULPLQDWHV WR VRPH
H[WHQW SHRSOH ZLWK GLVDELOLWLHV� 7KH JRYHUQPHQW KDV VLJQHG LPPHGLDWHO\ RQ WKH ��
0DUFK ���� DQG UDWLILHG WKH &RQYHQWLRQ RQ +XPDQ 5LJKWV RI 3HUVRQV ZLWK 'LVDELO�
LWLHV RQ WKH �UG RI -XQH ����� 7KH UDWLILFDWLRQ FDPH DORQJ ZLWK D GHFODUDWLRQ IURP
1RUZD\ UHJDUGLQJ DUWLFOHV ��� �� DQG �� �&RQYHQWLRQ RQ WKH 5LJKWV RI 3HUVRQV ZLWK
'LVDELOLWLHV� GHFODUDWLRQV DQG UHVHUYDWLRQV ������

$UWLFOH ��

1RUZD\ UHFRJQLVHV WKDW SHUVRQV ZLWK GLVDELOLWLHV HQMR\ OHJDO FDSDFLW\
RQ DQ HTXDO EDVLV ZLWK RWKHUV LQ DOO DVSHFWV RI OLIH� 1RUZD\ DOVR UHFRJ�
QL]HV LWV REOLJDWLRQV WR WDNH DSSURSULDWH PHDVXUHV WR SURYLGH DFFHVV E\
SHUVRQV ZLWK GLVDELOLWLHV WR WKH VXSSRUW WKH\ PD\ UHTXLUH LQ H[HUFLVLQJ
WKHLU OHJDO FDSDFLW\� )XUWKHUPRUH� 1RUZD\ GHFODUHV LWV XQGHUVWDQGLQJ
WKDW WKH &RQYHQWLRQ DOORZV IRU WKH ZLWKGUDZDO RI OHJDO FDSDFLW\ RU VXS�
SRUW LQ H[HUFLVLQJ OHJDO FDSDFLW\� DQG�RU FRPSXOVRU\ JXDUGLDQVKLS� LQ
FDVHV ZKHUH VXFK PHDVXUHV DUH QHFHVVDU\� DV D ODVW UHVRUW DQG VXEMHFW
WR VDIHJXDUGV�

$UWLFOHV �� DQG ��

1RUZD\ UHFRJQLVHV WKDW DOO SHUVRQV ZLWK GLVDELOLWLHV HQMR\ WKH ULJKW WR
OLEHUW\ DQG VHFXULW\ RI SHUVRQ� DQG D ULJKW WR UHVSHFW IRU SK\VLFDO DQG
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PHQWDO LQWHJULW\ RQ DQ HTXDO EDVLV ZLWK RWKHUV� )XUWKHUPRUH� 1RUZD\
GHFODUHV LWV XQGHUVWDQGLQJ WKDW WKH &RQYHQWLRQ DOORZV IRU FRPSXOVRU\
FDUH RU WUHDWPHQW RI SHUVRQV� LQFOXGLQJ PHDVXUHV WR WUHDW PHQWDO LOO�
QHVVHV� ZKHQ FLUFXPVWDQFHV UHQGHU WUHDWPHQW RI WKLV NLQG QHFHVVDU\ DV
D ODVW UHVRUW� DQG WKH WUHDWPHQW LV VXEMHFW WR OHJDO VDIHJXDUGV�

,Q ����� DIWHU 1RUZD\ UDWLILHG WKH &53'� WKH /LNHVWLOOLQJV RJ GLVNULPLQHULQJ�
VRPEXGHW� 7KH (TXDOLW\ DQG$QWL�'LVFULPLQDWLRQ2PEXG �/'2�ZURWH D UHSRUW QDPHO\
³&53'� 5LJKW WR IUHHGRP� SHUVRQDO VDIHW\ DQG HTXDO KHDOWK VHUYLFHV IRU SHUVRQV ZLWK
SV\FKRVRFLDO GLVDELOLWLHV´ ZKHUH WKH\ SLQSRLQWHG WKH REVWDFOHV WKDW 1RUZD\ ZDV HQ�
FRXQWHULQJ LQ SURSHUO\ UHVSHFWLQJ WKH &53'� DV DQ ©LQSXW WR WKH 1RUZHJLDQ DXWKRUL�
WLHVª �&53'�5HWW WLO IULKHW� SHUVRQOLJ VLNNHUKHW RJ OLNHYHUGLJH KHOVHWMHQHVWHU IRU SHU�
VRQH U PHG SV\NRVRVLDOH IXQNVMRQVQHGVHWWHOVH U ,QQVSLOO WLO QRUVNH P\QGLJKHWHU �����
S�L�� ,Q WKH LQWURGXFWLRQ RI WKH GRFXPHQW PHQWLRQHG� WKH 2PEXG DFNQRZOHGJHV WKDW
WKH ©&53' LV WKHUHIRUH EDVHG RQ SHRSOH ZLWK GLVDELOLWLHV UHWDLQLQJ WKHLU OHJDO FDSDF�
LW\ DQG UHFHLYLQJ WKH VXSSRUW WKH\ QHHG WR HQDEOH WKHP LQ PDNLQJ GHFLVLRQV� DPRQJ
RWKHU WKLQJV� UHODWHG WR WKH FKRLFH RI KHDOWK VHUYLFHV�ª�&53'�5HWW WLO IULKHW� SHUVRQ�
OLJ VLNNHUKHW RJ OLNHYHUGLJH KHOVHWMHQHVWHU IRU SHUVRQH U PHG SV\NRVRVLDOH IXQNVMRQ�
VQHGVHWWHOVH U ,QQVSLOO WLO QRUVNH P\QGLJKHWHU ����� S���� 7KH 2PEXG JRHV RQ E\
DWWHVWLQJ WKDW WKH &RQYHQWLRQ RQ 3HUVRQV ZLWK 'LVDELOLWLHV UHFRJQLVHV WKH DXWRQRP\�
SHUVRQDO IUHHGRP DQG VHFXULW\ RQ WKH VDPH OHYHO ZLWK DOO� DQG WKDW LW JLYHV LW HPSKD�
VLV LQ RUGHU WR UHDFK WRWDO QRQ�GLVFULPLQDWLRQ RQ WKH EDVLV RI GLVDELOLW\� 0RUHRYHU
WKH /'2 DWWHPSWV WR LOOXVWUDWH 1RUZD\¶ UHDVRQV IRU WKH GHFODUDWLRQV UHJDUGLQJ WKH
&53'� 1RUZD\¶V OHJLVODWLRQ� DFFRUGLQJ WR WKH /'2� ZDV QRW LQ OLQH ZLWK WKH &RQ�
YHQWLRQ LQ YLHZ RI WKH IDFW WKDW LW ZDV VWLOO DOORZLQJ FRPSXOVRU\PHQWDO FDUH WUHDWPHQW
DV ZHOO DV GHWHQWLRQ LQ LQVWLWXWLRQV ZLWKRXW WKH FRQVHQW RI WKH SHUVRQ� $GGLWLRQDOO\�
1RUZD\¶V ODZ IXOO\ OHJLWLPDWHG WKH VXEVWLWXWHG GHFLVLRQ�PDNLQJ� ,Q SDUDJUDSK �����
RI WKH UHSRUW WKH /'2 VWDWHV� ©WKH 1RUZHJLDQ *XDUGLDQVKLS $FW RI ���� DSSHDUV
WR EH SUREOHPDWLF LQ WKH IDFH RI WKH &53'� LQ SDUWLFXODU UHJDUGLQJ $UWLFOH ��� ,Q
/'2¶V DVVHVVPHQW� D PDMRU OHJLVODWLYH UHIRUP LQ WKH ILHOG RI PHQWDO KHDOWK FDUH PXVW
EH VXSSOHPHQWHG E\ D VWXG\ RI D PRGHO IRU ³VXSSRUWHG GHFLVLRQ PDNLQJ´ WKDW LV
LQ DFFRUGDQFH ZLWK &53' $UWLFOH �������ª�&53'�5HWW WLO IULKHW� SHUVRQOLJ VLNNHUKHW
RJ OLNHYHUGLJH KHOVHWMHQHVWHU IRU SHUVRQH U PHG SV\NRVRVLDOH IXQNVMRQVQHGVHWWHOVH U
,QQVSLOO WLO QRUVNH P\QGLJKHWHU ����� S������ $FFRUGLQJ WKH 2PEXG� RIILFLDO VWXG�

�&53' E\JJHU GHUIRU Sn DW PHQQHVNHU PHG QHGVDWW IXQNVMRQVHYQH VNDO EHKROGH VLQ UHWWVOLJH KDQ�
GOHHYQH RJ In GHQ VW¡WWH GH WUHQJHU IRU VHOY n NXQQH IDWWH EHVOXWQLQJHU NQ\WWHW WLO EODQW DQQHW YDOJ DY
KHOVHWMHQHVWHU�

�/LNHYHO YLO /'2 IUHPKHYH DW GHQ Q\H QRUVNH YHUJHPnOVORYHQ DY ���� V\QHV n Y UH SUREOHPDWLVN
KROGW RSS PRW &53' ± V UOLJ DUWLNNHO ��� (WWHU &53' DUWLNNHO �� VNDO HW V\VWHP IRU ³VXSSRUWHG
GHFLVLRQ PDNLQJ´ WUH L VWHGHW IRU VnNDOW ³VXEVLWXWHG GHFLVLRQ PDNLQJ´� (WWHU /'2V YXUGHULQJ Pn HQ
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LHV UHYHDOHG WKDW DURXQG ��� RI DOO SDWLHQWV DGPLWWHG IRU PHQWDO KHDOWK FDUH DUH E\
IRUFHG GHFLVLRQV� 0RUHRYHU� DFFRUGLQJ WR WKH VDPH VWXGLHV� WKH FRQVHTXHQFHV RI WKH
FRHUFLYH WUHDWPHQW WRJHWKHU ZLWK FRHUFLYH DGPLVVLRQ DUH RI ELJ KDUP IRU WKH SDWLHQWV�
2Q DFFRXQW RI WKDW LQ ���� WKH 0LQLVWHU\ RI +HDOWK DGRSWHG D WKUHH VWHSV VWUDWHJ\�
ILUVWO\ WKH DLP IRU WKH PHQWDO KHDOWK WUHDWPHQW WR EHFRPH EDVHG RQ YROXQWDU\ SDUWLF�
LSDWLRQ� VHFRQG� UHVRUW WR KLJK TXDOLW\ RI KHDOWK VHUYLFHV LQ VXFK D PDQQHU WKDW WKH
FRHUFLYH WUHDWPHQW WR EH UHGXFHG DW LWV PLQLPXP� DQG ODVW LI WKHUH KDG WR EH D XVH RI
FRHUFLRQ LW KDG WR EH UHJLVWHUHG LQ D WKH 1RUZHJLDQ 3DWLHQW 5HJLVWHU� 7KH SODQ ZDV
FRQWHPSODWHG IRU WKUHH \HDUV� IURP ���� WR �����

/'2 LQ WKH VDPH UHSRUW H[SODLQV WKDW WKH JRYHUQPHQW GHFODUDWLRQ RI WKH &53'
ZDV ©EDVHG RQ WKH GHVLUH WR SUHVHUYH H[LVWLQJ OHJLVODWLRQ� DQG LQ WKH VDPH WLPH WR
DYRLG GRXEWV DERXW ZHDWKHU 1RUZHJLDQ ODZ FRPSOLHV WR WKH &53'�ª ��&53'�5HWW WLO
IULKHW� SHUVRQOLJ VLNNHUKHW RJ OLNHYHUGLJH KHOVHWMHQHVWHU IRU SHUVRQH UPHG SV\NRVRVLDOH
IXQNVMRQVQHGVHWWHOVH U ,QQVSLOO WLO QRUVNH P\QGLJKHWHU ����� S���� ,Q RWKHU ZRUGV�
1RUZD\ VWLOO DOORZHG WKH GHSULYDWLRQ RI WKH OHJDO FDSDFLW\� WKH FRHUFLYH WUHDWPHQW
DQG UHVWUDLQ EXW ©DV D ODVW UHVRUWª�� �&53'�5HWW WLO IULKHW� SHUVRQOLJ VLNNHUKHW RJ
OLNHYHUGLJH KHOVHWMHQHVWHU IRU SHUVRQH U PHG SV\NRVRVLDOH IXQNVMRQVQHGVHWWHOVH U ,QQ�
VSLOO WLO QRUVNH P\QGLJKHWHU ����� S�����

,Q WKH ODVW SDUW RI WKH UHSRUW� WKH /'2 JLYHV WKHLU RSLQLRQ RQ WKH GHFODUDWLRQ E\
DIILUPLQJ WKDW 1RUZD\ LQ LWV VWDWLQJ JLYHV WKH LPSUHVVLRQ WKDW WKH DXWKRULWLHV DUH QRW
ZLOOLQJ WR DOLJQ ZLWK WKH SULQFLSOHV RI WKH &53' VLQFH WKH\ OHJLWLPDWHO\ FRQVLGHU
FRHUFLRQ DV D WRRO� 7KH 2PEXG JRHV HYHQ IXUWKHU E\ FRQWHPSODWLQJ WKH SRVVLELOLW\
ZKDWVRHYHU WKDW WKH GHFODUDWLRQ LV FRPSDWLEOH ZLWK WKH &53' SXUSRVHV� VLQFH DUWLFOH
�� LV FRQVLGHUHG WR EH D NH\ DUWLFOH RI WKH &RQYHQWLRQ� ,Q SDUDJUDSK VHYHQ DERXW FRQ�
FOXVLRQV DQG UHFRPPHQGDWLRQV� WKH /'2 VWDWHV WKDW D UHIRUP RI WKH ILOHG RI 0HQWDO
+HDWK XUJHV LQ RUGHU WR FRPSO\ ZLWK WKH SULQFLSOHV RI VHOI�GHWHUPLQDWLRQ DQG QRQ�
GLVFULPLQDWLRQ FRQWDLQHG LQ WKH &53'� )XUWKHUPRUH WKH\ FRQVLGHU WKDW 1RUZD\ VKDOO
ZLWKGUDZ LWV GHFODUDWLRQ RI WKH &53'�

7KUHH \HDUV ODWHU� LQ 0D\ ����� 1LOV 0XL]QLHNV� D FRPPLVVLRQHU IRU KXPDQ
ULJKWV RI WKH &RXQFLO RI (XURSH ZURWH D UHSRUW DIWHU KLV YLVLW WR 1RUZD\ LQ -DQXDU\
����� 0X]LQLHNV SRLQWV RXW LQ WKH VXPPDU\ ©WKH LPSOHPDQWDWLRQ RI WKH &53' LQ
1RUZD\ IDOOV VKRUW RI VRPH RI LWV NH\ REMHFWLYHV LQ SURPRWLQJ WKH VHOI�GHWHUPLQDWLRQ�
OHJDO FDSDFLW\ DQG HIIHFWLYH HTXDOLW\ RI SHRSOH ZLWK SV\FKR�VRFLDO DQG LQWHOOHFWXDO

VW¡UUH ORYUHIRUP Sn SV\NLVN KHOVHYHUQ�IHOWHW VXSSOHUHV DY HQ XWUHGQLQJ DY HQ PRGHOO IRU ³VXSSRUWHG
GHFLVLRQ PDNLQJ´ VRP HU L VDPVYDU PHG &53' DUWLNNHO ��

�1RUVNH P\QGLJKHWHU V\QHV n KD WLOQ UPHW VHJ SUREOHPHW PHG PXOLJ PRWVWULG PHOORP QRUVN UHWW
RJ &53' XW IUD HW ¡QVNH RP n EHYDUH HNVLVWHUHQGH ORYYHUN� RJ VDPWLGLJ XQQJn WYLO RP KYRUYLGW QRUVN
UHWW HU L VDPVYDU PHG &53'�

�VRP HQ VLVWH XWYHL�
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GLVDELOLWLHV�ª �0XL]QLHNV ����� S���� /DWHU RQ LQ WKH UHSRUW� KH JRHV GHHSHU LQWR
GHWDLOV E\ FODLPLQJ WKDW 1RUZD\¶V GHFODUDWLRQV RQ WKH &53' LV D ©GH IDFWR UHVHU�
YDWLRQª �0XL]QLHNV ����� S��� ZKLFK ZDV FULWLFLVHG E\ WKH 2PEXG� DV PHQWLRQHG
HDUOLHU� EXW DOVR E\ WKH 1DWLRQDO ,QVWLWXWLRQ IRU +XPDQ 5LJKWV RQ PXOWLSOH RFFDVLRQV�
7KH GHFODUDWLRQ PD\ DOVR EH WKH UHDVRQ ZK\ WKHUH ZHUH QR UHIRUPV WR WKH H[LVW�
LQJ OHJLVODWLRQ UHJDUGLQJ WUHDWPHQW DQG DGPLVVLRQ WR LQVWLWXWHV FRHUFLRQ DV ZHOO DV
VXEVWLWXWHG GHFLVLRQ�PDNLQJ� 3UHFLVHO\� UHJDUGLQJ WKH ODVW PDWWHU� LQ WKH UHSRUW LW LV
PHQWLRQHG WKDW WKH *XDUGLDQVKLS $FW� DGRSWHG LQ ����� PDNHV DPHQGV RQ HTXDOLW\
RI SHUVRQV ZLWK GLVDELOLWLHV� KRZHYHU LW VWLOO DOORZV GHQLDO RI OHJDO FDSDFLW\ ZLWKRXW
DSSURYDO IURP WKH SHUVRQ� ,Q DGGLWLRQ WR WKDW� 0X]LQLHNV UHSRUWV >S��@ WKDW ZKHQ WKH
JXDUGLDQV DUH QRW D IDPLO\ PHPEHU� WKH\ GR QRW HYHQ NQRZZKR WKH\ DUH UHSUHVHQWLQJ
EHFDXVH WKH\ QHYHU HQFRXQWHUHG HDFK RWKHU� 2Q DFFRXQW RI WKDW WKH JXDUGLDQV FRXOG
QRW FRPSUHKHQG ZKDW LV LQ WKH ³EHVW LQWHUHVW´ RI ZKRP WKH\ UHSUHVHQW� EXW \HW WKH\
GR WDNH GHFLVLRQV RQ WKH DFFRXQW RI WKH SHUVRQV ZLWK GLVDELOLWLHV� ,Q WKH ³&RQFOXVLRQV
DQG UHFRPPHQGDWLRQV´� WKH &RPPLVVLRQHU VXJJHVWV WKDW 1RUZD\ VKDOO ZRUN KDUGHU
WRZDUGV D PRVW FRPSUHKHQVLYH OHJLVODWLRQ� E\ RXWODZLQJ FRHUFLYH WUHDWPHQW RI DQ\
NLQG� OLNHZLVH ©WR GHYHORS QHZ V\VWHPV IRU VXSSRUWHG GHFLVLRQ�PDNLQJ DOWHUQDWLYHV�
EDVHG RQ LQGLYLGXDO FRQVHQW�ª �0XL]QLHNV ����� S��� $W WKH VDPH WLPH WKH UHSRUW
UHFRJQLVHV WKH HIIRUW PDGH E\ WKH JRYHUQPHQW WKURXJKRXW WKH ³1RUZHJLDQ QDWLRQDO
VWUDWHJ\ WR UHGXFH WKH XVH RI FRHUFLRQ LQ PHQWDO KHDOWK FDUH´ DQG RQ WRS RI WKDW DVNV
IRU D GHHSHU LQWHUYHQWLRQ RQ WKH OHJLVODWLYH VLGH DV ZHOO� ,W LV DOVR EURXJKW WR DW�
WHQWLRQ WKH XVH RI (&7 �HOHFWURFRQYXOVLYH WKHUDS\� VLQFH WKH &RPPLVVLRQHU ©LV QRW
FRQYLQFHG WKDW WKH GRFXPHQWHG XVH RI (&7 LQ 1RUZD\ ZLWK UHIHUHQFH WR WKH ³SULQFL�
SOH RI QHFHVVLW\´ LQ WKH 3HQDO &RGH LV LQ OLQH ZLWK KXPDQ ULJKWV VWDQGDUGV� LQFOXGLQJ
WKH SURYLVLRQV RI WKH &53'�ª �0XL]QLHNV ����� S����

,Q 0D\ ����� WKH 81 &RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV SXE�
OLVKHG WKH ³&RQFOXGLQJ REVHUYDWLRQV RQ WKH LQLWLDO UHSRUW RI 1RUZD\´� 7KH UHSRUW
LV D IXQGDPHQWDO GRFXPHQW VLQFH LW JDWKHUV WRJHWKHU LQIRUPDWLRQ IURP DOO LQGHSHQ�
GHQW QDWLRQDO LQVWLWXWLRQV LQFOXGLQJ VWDWLVWLFV GDWD� DQG DV D UHVXOW LW LV D YHU\ FRP�
SOHWH GRFXPHQW WKDW JLYHV D JUHDW SLFWXUH RI WKH FRXQWU\¶V VLWXDWLRQ LQ UHODWLRQ WR
WKH &RQYHQWLRQ RQ SHUVRQV ZLWK GLVDELOLWLHV� )LUVWO\� ©WKH &RPPLWWHH ZHOFRPHV WKH
SURJUHVV DFKLHYHG E\ WKH 6WDWH SDUW\ LQ LPSOHPHQWLQJ WKH &RQYHQWLRQª �&RPPLW�
WHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK GLVDELOLWLHV ����� SDUD���� H�L� WKH DGRSWLRQ RI WKH
(TXDOLW\ DQG $QWL�'LVFULPLQDWLRQ $FW ������� WKH VWUDWHJ\ WR SUHYHQW KDWH VSHHFK
������������ WKH 1DWLRQDO ,QFOXVLYH ,QLWLDWLYH WKDW LQFOXGHV SHUVRQV ZLWK GLVDELOLWLHV
������ DQG D FRXSOH PRUH� +RZHYHU LW LV DOVR QRWHG WKDW 1RUZD\ VWLOO KDV D ORQJ
ZD\ WR JR LQ RUGHU IRU LWV OHJLVODWLRQ WR EH SHUIHFWO\ LQ OLQH ZLWK WKH &53' VLQFH
WKH GHFODUDWLRQ PDGH LQ ���� ZHUH QRW ZLWKGUHZ DQG WKH 6WDWH KDV QRW \HW UDWLILHG
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WKH 2SWLRQDO 3URWRFRO� 0RUHRYHU� GLIIHUHQWO\ IURP WKH RWKHUV UHSRUWV PHQWLRQHG HDU�
OLHU� WKH &RPPLWWHH UHFRJQLVHV D ©VORZ SURJUHVV LQ UHSODFLQJ WKH PHGLFDO PRGHO RI
GLVDELOLW\ ZLWK WKH KXPDQ ULJKWV PRGHOª �&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK
GLVDELOLWLHV ����� SDUD��G� EXW LW LV EHOLHYHG WKDW WKH OHJLVODWLRQ KDV QRW UHDFKHG WKH
SXUSRVH RI WKH &RQYHQWLRQ� :LWK UHJDUG WR VSHFLILF ULJKWV� WKH 81 &RPPLWWHH GUDZV
DWWHQWLRQ WR PDQ\ ULJKWV UHFRJQLVHG LQ WKH &53'� $PRQJ WKHP WKHUH LV WKH IXQGD�
PHQWDO ³HTXDOLW\ DQG QRQ GLVFULPLQDWLRQ´ ULJKW FRQWDLQHG LQ DUWLFOH � RI WKH &53'�
DFFRUGLQJ WR WKH UHSRUW ©WKHUH LV D ODFN RI HIIHFWLYH OHJLVODWLRQ DQG PHFKDQLVPV WR
DGGUHVV PXOWLSOH DQG LQWHUVHFWLRQDO IRUPV RI GLVFULPLQDWLRQ DJDLQVW SHUVRQV ZLWK GLV�
DELOLWLHV >���@ª �&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK GLVDELOLWLHV ����� SDUD��D��
2Q WRS RI WKDW� LW LV FRQVLGHUHG WKDW WKH (TXDOLW\ DQG $QWL�'LVFULPLQDWLRQ 2PEXG
GRHV QRW KDYH HQRXJK SRZHUV ©WR JUDQW UHVWLWXWLRQ DQG FRPSHQVDWLRQª �&RPPLWWHH
RQ WKH 5LJKWV RI 3HUVRQV ZLWK GLVDELOLWLHV ����� SDUD��F��

$QRWKHU ULJKW QRW UHVSHFWHG E\ WKH 1RUZHJLDQ ODZ LV ³HTXDO UHFRJQLWLRQ EHIRUH
WKH ODZ´� DUWLFOH �� RU WKH &53'� WKH JRYHUQPHQW KDYH QRW UHSODFHG WKH VXEVWLWXWHG
GHFLVLRQ�PDNLQJ ZLWK WKH VXSSRUWHG GHFLVLRQ�PDNLQJ� OLNHZLVH WKH JXDUGLDQV DS�
SRLQWHG DUH QRW SURSHUO\ WUDLQHG WR FDUU\ RXW WKHLU UROH� 7KH VDPH DUWLFOH LV GLVUH�
JDUGHG DOVR EHFDXVH ©&RXQW\ JRYHUQRUV ODFN VXIILFLHQW NQRZOHGJH RI WKH KXPDQ
ULJKWV PRGHO RI GLVDELOLW\ DQG UHVSHFW IRU WKH IXOO OHJDO FDSDFLW\ ���� DQG GR QRW
V\VWHPDWLFDOO\ FDUU\ RXW VXSHUYLVLRQ RI WKH SHUVRQV VWLOO DSSRLQWHG DV JXDUGLDQV�ª
�&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK GLVDELOLWLHV ����� SDUD���E��

7KH81&RPPLWWHH UHLWHUDWHG DOVRZKDW ERWK WKH RWKHU UHSRUWV DVVHVVHG \HDUV HDU�
OLHU� 1RUZD\¶V LQVWLWXWLRQV VWLOO SUDFWLFH FRHUFLYH WUHDWPHQW DQG DGPLVVLRQ WR PHQWDO
FDUH �DUWLFOH �� &53'� DQG GR QRW UHVSHFW WKHLU ULJKW WR OLYLQJ LQGHSHQGHQWO\ DQG
EHLQJ LQFOXGHG LQ WKH FRPPXQLW\ �DUWLFOH �� &53'��

7KH 81 &RQFOXGLQJ REVHUYDWLRQV JR GHHSHU DQG SLQSRLQW PDQ\ RWKHU ILHOGV RI
ULJKWV� OLNH HGXFDWLRQ� DZDUHQHVV UDLVLQJ� ZRUN DQG HPSOR\PHQW� UHVSHFW IRU KRPH
DQG WKH IDPLO\� DQG RWKHUV LQ ZKLFK 1RUZD\ VKDOO PDNH DPHQGPHQWV� DQG FRQFOXGHV
E\ ©VWURQJO\ HQFRXUDJ�LQJ� WKH 6WDWH SDUW\ WR LQYROYH FLYLO VRFLHW\ RUJDQLVDWLRQV� LQ
SDUWLFXODU RUJDQLVDWLRQV RI SHUVRQV ZLWK GLVDELOLWLHV� LQ WKH SUHSDUDWLRQ RI LWV SHULRGLF
UHSRUW�ª �&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK GLVDELOLWLHV ����� SDUD�����

,Q DFFRUGDQFH ZLWK WKH UHSRUWV PHQWLRQHG KHUH LW VHHPV UHODWLYHO\ FOHDU WKDW� LQ
VSLWH RI 1RUZD\ KDYLQJ UDWLILHG WKH &RQYHQWLRQ RQ +XPDQ 5LJKWV RI 3HUVRQV ZLWK
'LVDELOLWLHV� QRW DOO KXPDQ ULJKWV RI WKLVPLQRULW\ JURXS DUH UHFRJQLVHG DQG UHVSHFWHG�

��



��� +XPDQ ULJKWV DQG OHJDO FDSDFLW\ LQ 1RUZD\¶V OHJ�
LVODWLRQ

7KH 1RUZHJLDQ &RQVWLWXWLRQ LV RQH RI WKH ROGHVW FRQVWLWXWLRQV VWLOO LQ IRUFH� ,W GDWHV
EDFN WR ����� DOWKRXJK LW ZDV DPHQGHG PXOWLSOH WLPHV� 'HVSLWH WKH IDFW WKDW LW ZDV
HPDQDWHG D ORQJ WLPH DJR� LW FRQWDLQV LPSRUWDQW GHPRFUDWLF SULQFLSOHV DQG LW KDV D
VROLG EDVLV RQ ZKLFK WKH VWDWH DQG LWV LQVWLWXWLRQV DUH HUHFWHG� 0RUHRYHU WKH 1RUZH�
JLDQ &RQVWLWXWLRQ UDQNV RQ WKH KLJKHVW OHYHO RI WKH OHJLVODWLRQ DQG LW FDQ EH DPHQGHG
IROORZLQJ D VSHFLDO� ORQJ DQG FRPSOH[ SURFHVV� 7KH ODVWV PDMRU DPHQGPHQWV ZHUH
PDGH LQ0D\ ����� IRU WKH ELFHQWHQDU\ RI WKH &RQVWLWXWLRQ LWVHOI� ZKHQ WKH 6WRUWLQJHW
� UHYLHZHG PDQ\ DUWLFOHV DQG FKDQJHG WKH QDPH RI VHFWLRQ ( IURP ³*HQHUDO SURYL�
VLRQV´ LQWR ³+XPDQ 5LJKWV´� ©8QWLO WKH UHIRUP RI ����� WKH &RQVWLWXWLRQ RIIHUHG
RQO\ D IUDJPHQWHG SURWHFWLRQ RI KXPDQ ULJKWV�ª ��LH DQG %XOO ����� S����

)RU LQVWDQFH WKH VHFRQG DUWLFOH� VHFRQG FODXVH� VWDWHV WKDW WKH ©&RQVWLWXWLRQ VKDOO
HQVXUH GHPRFUDF\� D VWDWH EDVHG RQ WKH UXOH RI ODZ DQG KXPDQ ULJKWVª� �7KH &RQVWL�
WXWLRQ RI WKH .LQJGRP RI 1RUZD\ ����� 7KLV DUWLFOH ZDV LQGHHGPRGLILHG LQ ���� DQG
LW LV QRZ DW WKH FRUH RI WKH &RQVWLWXWLRQ LWVHOI� DQG WKH EDVLV RQ ZKLFK WKH UHFRJQLWLRQ
RI KXPDQ ULJKWV LQ WKH 1RUZHJLDQ OHJLVODWLRQ OLHV RQ�

7KH ULJKWV LQWURGXFHG ZLWK WKH UHIRUP DUH FLYLO� SROLWLFDO� HFRQRPLF VRFLDO DQG
FXOWXUDO RQHV� WKH ULJKW WR D GLJQLILHG OLIH� IUHH IURP WRUWXUH� VODYHU\ DQG DQ\ LQKX�
PDQ GHJUDGLQJ WUHDWPHQW �DUWLFOH ���� WKH ULJKW WR IUHHGRP �DUWLFOH ���� WKH ULJKW WR
IDLU WUDLO EHIRUH LQGHSHQGHQW FRXUW �DUWLFOH ���� WKH SUHVXPSWLRQ RI LQQRFHQFH XQWLO
SURYHQ JXLOW\ �DUWLFOH ���� HTXDOLW\ EHIRUH WKH ODZ DQG SURWHFWLRQ DJDLQVW GLVFULPL�
QDWLRQ �DUWLFOH ���� WKH ULJKW WR MRLQ DVVRFLDWLRQV DQG WKH ULJKW WR SHDFHIXO SURWHVWV
�DUWLFOH ����� WKH ULJKW WR SULYDF\ DQG SHUVRQDO LQWHJULW\ �DUWLFOH ����� WKH ULJKW RI
FKLOGUHQ WR EH KHDUG DQG WR SURWHFWLRQ RI SHUVRQDO LQWHJULW\ �DUWLFOH ����� WKH ULJKW
WR IUHHGRP RI PRYHPHQW �DUWLFOH ����� WKH ULJKW WR FXOWXUDO LGHQWLW\ DQG SDUWLFLSD�
WLRQ LQ FXOWXUDO OLIH �DUWLFOH ����� WKH ULJKW WR HGXFDWLRQ �DUWLFOH ����� WKH ULJKW WR D
VDWLVIDFWRU\ VWDQGDUG RI OLYLQJ DQG WR KHDOWK FDUH �DUWLFOH ����� WKH ULJKW WR D KHDOWK\
HQYLURQPHQW �DUWLFOH ���� DQG LQWURGXFHG WKH OHJDO SURYLVLRQ �DUWLFOH �����

$QDO\VLQJ WKH ULJKWV LQ 1RUZD\¶V &RQVWLWXWLRQ LQ PRUH GHWDLOV� ZH DUH QRW DEOH
WR ILQG D VSHFLILF DUWLFOH WKDW UHFRJQLVHV OHJDO FDSDFLW\ DV D KXPDQ ULJKW� LQGHHG ©WKH
/RQQLQJ &RPPLVVLRQ VXSSRUWHG WKH LGHD RI D KROLVWLF DSSURDFK WR WKH LQWHUSUHWDWLRQ
RI KXPDQ ULJKWV� EXW >���@ WKLV GLG QRQ SUHYHQW WKH VHOHFWLRQ RI RQO\ FHQWUDO ULJKWV WR
EH LQFOXGHG LQ WKH &RQVWLWXWLRQ�ª��LH DQG %XOO ����� S���� 0RUHRYHU� DFFRUGLQJ WR
2LH DQG %XOO WKH FKRLFH WKH &RPPLVVLRQ PDGH ZDV LQ WKH ORJLF RI QRW FRQVWUDLQLQJ
³WKH IUHHGRP RI IXWXUH JHQHUDWLRQV´� 7KXV� LW LV UHFDOOHG LQ RUGLQDU\ OHJLVODWLRQ DV

�WKH �1RUZHJLDQ� 3DUOLDPHQW�

��



ZHOO DV LQ PDQ\ LQWHUQDWLRQDO &RQYHQWLRQV UDWLILHG E\ WKH JRYHUQPHQW� 2Q WKH RWKHU
KDQG WKH HTXDOLW\ EHIRUH WKH ODZ LV UHFRJQLVHG LQ WKH &RQVWLWXWLRQ LQ DUWLFOH ���

$OO SHRSOH DUH HTXDO XQGHU WKH ODZ�

1R KXPDQ EHLQJ PXVW EH VXEMHFW WR XQIDLU RU GLVSURSRUWLRQDWH GLIIHUHQ�
WLDO WUHDWPHQW�

7KH DUWLFOH VWDWHV WKH SULQFLSOH RI IRUPDO HTXDOLW\ DFFRUGLQJ WR ZKLFK DOO LQGL�
YLGXDOV DUH FRQVLGHUHG RQ WKH VDPH OHYHO E\ WKH ODZ� 0HDQZKLOH� WKH VXEVWDQWLYH
HTXDOLW\� LQ WKH VHFRQG SURYLVLRQ� LW LV QRW UDWKHU FOHDU� +RZHYHU WKH 1RUZHJLDQ
6XSUHPH &RXUW LQ WKH +ROVKLS FDVH VWDWHG WKDW WKLV DUWLFOH ©KDG WR EH LQWHUSUHWHG RQO\
DV D GLUHFWLYH WR WKH FRXUWV DQG RWKHU DXWKRULWLHV WR DSSO\ DQG HQIRUFH KXPDQ ULJKWV
DW WKH OHYHO DW ZKLFK WKH\ KDYH EHHQ LQFRUSRUDWHG LQWR 1RUZHJLDQ ODZª ^+5������
�����3�SDUD���`� $V D PDWWHU RI IDFW PRVW RI WKH KXPDQ ULJKWV UHFRJQLVHG E\ WKH
1RUZHJLDQ OHJLVODWLRQ DUH FRQWDLQHG LQ ³7KH +XPDQ ULJKWV $FW� DFW UHODWLQJ WR WKH
VWUHQJWKHQLQJ RI WKH VWDWXV RI KXPDQ ULJKWV LQ 1RUZHJLDQ ODZ´�� 7KH FRQYHQWLRQV
SUHVHQW LQ WKH $FW DUH WKHUHIRUH LQWHJUDWHG LQWR WKH 1RUZHJLDQ OHJLVODWLRQ DQG VRPH
RI WKH PRVW LPSRUWDQW DUH� &RQYHQWLRQ IRU WKH 3URWHFWLRQ RI +XPDQ 5LJKWV DQG )XQ�
GDPHQWDO )UHHGRPV� &RQYHQWLRQ RQ WKH (OLPLQDWLRQ RI $OO )RUPV RI 'LVFULPLQDWLRQ
DJDLQVW :RPHQ� &RQYHQWLRQ RQ WKH 5LJKWV RI WKH &KLOG� ,QWHUQDWLRQDO &RYHQDQW RQ
&LYLO DQG 3ROLWLFDO 5LJKWV� ,QWHUQDWLRQDO &RYHQDQW RQ (FRQRPLF� 6RFLDO DQG &XO�
WXUDO 5LJKWV DQG 3URWRFROV DWWDFKHG WR WKRVH FRQYHQWLRQV� $V SDUW RI WKH ODZ� WKHVH
&RQYHQWLRQV DUH UHVSHFWHG DQG WKH ULJKWV WKDW WKH\ UHFRJQLVH DUH UHFRJQLVHG E\ WKH
QDWLRQDO OHJLVODWLRQ DV ZHOO� 7KHUHIRUH� WKH &RXUWV DSSO\ WKH &RQYHQWLRQV EHLQJ WKHP
RQ WKH VDPH OHYHO DV ODZV HPDQDWHG E\ WKH 6WRUWLQJ�

/HJDO FDSDFLW\ LV UHFRJQLVHG LQ WKH 1RUZHJLDQ OHJLVODWLRQ WKURXJKRXW WKH &RQ�
YHQWLRQV UDWLILHG� DQG LQFRUSRUDWHG E\ WKH JRYHUQPHQW� 2QH RI WKH PRVW LPSRUWDQW
DUWLFOHV LV WR EH IRXQG LQ WKH &RYHQDQW RQ &LYLO DQG 3ROLWLFDO 5LJKWV �,&&35� DQG LV
DUWLFOH ���

(YHU\RQH VKDOO KDYH WKH ULJKW WR UHFRJQLWLRQ HYHU\ZKHUH DV D SHUVRQ
EHIRUH WKH ODZ�

©3XUVXDQW WR WKLV SURYLVLRQ� WKH LQGLYLGXDO LV HQGRZHG ZLWK WKH µFDSDFLW\ WR EH D
SHUVRQ EHIRUH WKH ODZ¶� L�H� WR EH UHFRJQLVHG DV D SRWHQWLDO EHDUHU RI OHJDO ULJKWV DQG
REOLJDWLRQV�ª�2IILFH RI WKH 8QLWHG 1DWLRQV +LJK &RPPLVVLRQHU IRU +XPDQ 5LJKWV
����� S��� $IWHUZDUGV WKH VDPH ULJKW LV UHDIILUPHG� EXW LQ D GLIIHUHQW FRQWH[W� ,W
LV LQ WKH &RQYHQWLRQ RQ (OLPLQDWLRQ RI 'LVFULPLQDWLRQ DJDLQVW :RPHQ �&('$:�
DUWLFOH �� SDUDJUDSK �� WKDW SURYLGHV RI D GHILQLWLRQ WR OHJDO FDSDFLW\ LQ UHODWLRQ WR D
SDUWLFXODU JURXS RI SHRSOH� LQ SDUWLFXODU WKH VHFRQG SURYLVLRQ RI WKH SDUDJUDSK� ©>���@

�0HQQHVNHUHWWVORYHQ� /RY RP VW\UNLQJ DY PHQQHVNHUHWWLJKHWHQHV VWLOOLQJ L QRUVN UHWW�

��



WKH\ VKDOO JLYH ZRPHQ HTXDO ULJKWV WR FRQFOXGH FRQWUDFWV DQG WR DGPLQLVWHU SURSHUW\
DQG VKDOO WUHDW WKHP HTXDOO\ LQ DOO VWDJHV RI SURFHGXUH LQ FRXUWV DQG WULEXQDOV�ª ,W
LV WKHUHIRUH D SUHFLVH SURYLVLRQ WKDW UHFRJQLVHV WKH OHJDO FDSDFLW\ WR ZRPHQ DQG LQ
DGGLWLRQ WR WKDW LW VSHFLILHV ZKDW OHJDO FDSDFLW\ LQFOXGHV�

,Q VSLWH RI WKH IDFW WKDW 1RUZD\ KDV UDWLILHG WKH &RQYHQWLRQ RQ 3HUVRQV ZLWK
'LVDELOLWLHV� WKLV ZDV QHYHU LQFRUSRUDWHG LQ WKH 1RUZHJLDQ OHJLVODWLRQ� ,QGHHG ZKHQ
VSHDNLQJ RI SHUVRQV ZLWK GLVDELOLWLHV¶ OHJDO FDSDFLW\� WKHUH DUH WR PHQWLRQ WKH DUWLFOHV
PHQWLRQHG DERYH� L�H� WKH &53' WRJHWKHU ZLWK 1RUZD\¶V GHFODUDWLRQ� EXW DOVR WKH
*XDUGLDQVKLS $FW� �-XVWLV� RJ EHUHGVNDSVGHSDUWHPHQWHW ������ 7KLV $FW ZDV ILUVW
HPDQDWHG LQ ���� DQG ODVW HPHQGHG LQ ���� DQG LW FRQWDLQV LPSRUWDQW SURYLVLRQV RQ
OHJDO FDSDFLW\ DQG RQ WKRVH ZKR ORVW LW� ,W LV GLYLGHG LQWR �� FKDSWHUV DQG ��� DUWLFOHV�
7KH *XDUGLDQVKLS $FW DGGUHVVHV WKH ULJKW WR OHJDO FDSDFLW\ EXW RI WKRVH ZKR KDYH
ORVW LW WRWDOO\ RU SDUWLDOO\� ,QGHHG WKH VHFWLRQ WKDW LV UHOHYDQW WR WKLV FDVH LV PDLQO\
WKH �WK ³*XDUGLDQVKLS IRU DGXOWV´�� DQG LW FRPSUHKHQGV DUWLFOHV IURP WKH ��WK WR WKH
��WK� 6SHFLILFDOO\ UHJDUGLQJ OHJDO FDSDFLW\� DUWLFOHV �� DQG �� VKDOO EH UHDG WRJHWKHU
IRU D EHWWHU XQGHUVWDQGLQJ RI WKH PHDQLQJ WKDW WKH JRYHUQPHQW DVFULEHV WR WKH ULJKW�
$UWLFOH �� ³6SHFLDO FRQGLWLRQV IRU JXDUGLDQVKLS ZLWK GHSULYDWLRQ RI OHJDO FDSDFLW\´�

DIILUPV �P\ WUDQVDOWLRQ�

$ SHUVRQ ZKR LV LQ D FRQGLWLRQ DV PHQWLRQHG LQ DUWLFOH ��� ILUVW SDUD�
JUDSK� PD\ EH GHSULYHG RI WKHLU OHJDO FDSDFLW\ LQ DFFRUGDQFH ZLWK WKH
UXOHV LQ WKH VHFRQG DQG WKLUG SDUDJUDSKV�

$ SHUVRQ PD\ EH GHSULYHG RI OHJDO FDSDFLW\ LQ ILQDQFLDO PDWWHUV LI WKLV
LV D QHFHVVDU\ WR SUHYHQW KLP RU KHU IURP H[SRVLQJ KLV RU KHU ZHDOWK
RU RWKHU ILQDQFLDO LQWHUHVWV WR WKH ULVN RI EHLQJ VLJQLILFDQWO\ LPSDLUHG�
RU KH RU VKH LV EHLQJ H[SORLWHG ILQDQFLDOO\ LQ DQ LPSURSHU PDQQHU� 7KH
GHSULYDWLRQ RI OHJDO FDSDFLW\ PD\ EH OLPLWHG WR FHUWDLQ DVVHWV RU FHUWDLQ
GLVSRVLWLRQV�

$ SHUVRQ PD\ EH GHSULYHG RI OHJDO FDSDFLW\ LQ SHUVRQDO PDWWHUV LQ FHU�
WDLQ DUHDV LI WKHUH LV D VLJQLILFDQW ULVN KH RU VKH ZLOO DFW LQ D ZD\ WKDW
ZLOO EH VLJQLILFDQWO\ OLNHO\ WR KDUP KLV RU KHU LQWHUHVWV���

�/RY RP YHUJHPnO�
�9HUJHPnO IRU YRNVQH�
�6 UVNLOWH YLONnU IRU YHUJHPnO PHG IUDWDNHOVH DY GHQ UHWWVOLJH KDQGOHHYQHQ�
��(Q SHUVRQ VRP HU L HQ WLOVWDQG VRP QHYQW L � �� I¡UVWH OHGG� NDQ IUDWDV VLQ UHWWVOLJH KDQGOHHYQH

HWWHU UHJOHQH L DQQHW RJ WUHGMH OHGG�
(Q SHUVRQ NDQ IUDWDV GHQ UHWWVOLJH KDQGOHHYQHQ L ¡NRQRPLVNH IRUKROG KYLV GHWWH HU Q¡GYHQGLJ IRU

n KLQGUH DW KDQ HOOHU KXQ XWVHWWHU VLQ IRUPXH HOOHU DQGUH ¡NRQRPLVNH LQWHUHVVHU IRU IDUH IRU n EOL
YHVHQWOLJ IRUULQJHW� HOOHU KDQ HOOHU KXQ EOLU XWQ\WWHW ¡NRQRPLVN Sn HQ XWLOE¡UOLJ PnWH� )UDWDNHOVHQ DY
GHQ UHWWVOLJH KDQGOHHYQHQ NDQ EHJUHQVHV WLO n JMHOGH EHVWHPWH HLHQGHOHU HOOHU EHVWHPWH GLVSRVLVMRQHU�
(Q SHUVRQ NDQ IUDWDV GHQ UHWWVOLJH KDQGOHHYQHQ L SHUVRQOLJH IRUKROG Sn EHVWHPWH RPUnGHU KYLV GHW

HU EHW\GHOLJ IDUH IRU DW KDQ HOOHU KXQ YLO KDQGOH Sn HQ PnWH VRP L YHVHQWOLJ JUDG YLO Y UH HJQHW WLO n
VNDGH KDQV HOOHU KHQQHV LQWHUHVVHU�

��



7KH FRQGLWLRQV WKDW DUH PHQWLRQHG LQ DUWLFOH �� ILUVW SDUDJUDSK DUH ©PHQWDO LOOQHVV�
LQFOXGLQJ GHPHQWLD� PHQWDO LPSHGLPHQW� VXEVWDQFH DEXVH� VHYHUH JDPEOLQJ DGGLF�
WLRQ RU RU VHYHUH KHDOWK LPSDLUPHQWª��� 0RUHRYHU LW LV RI IXQGDPHQWDO LPSRUWDQFH
WKDW� DFFRUGLQJ WR DUWLFOH �� RI WKH *XDUGLDQVKLS $FW� D SHUVRQ FDQ EH GHSULYHG RI
WKHLU OHJDO FDSDFLW\ IXOO\ RU SDUWLDOO\ RQO\ E\ D &RXUW VHQWHQFH DQG FRQVHTXHQWO\ ZLOO
EH SODFHG XQGHU JXDUGLDQVKLS E\ WKH VWDWH DGPLQLVWUDWRU� RU DOVR E\ WKH &RXUW WKDW
KDV LVVXHG WKH GHSULYDWLRQ RI FDSDFLW\� $QRWKHU LPSRUWDQW SURYLVLRQ LW LV WR EH IRXQG
LQ DUWLFOH ��� VHFRQG SDUDJUDSK ©7KH SHUVRQ ZKR LV SODFH XQGHU JXDUGLDQVKLS PXVW
JLYH ZULWWHQ FRQVHQW LQ WKH FUHDWLRQ RI WKH JXDUGLDQVKLS >���@XQOHVV KH RU VKH LV XQ�
DEOH WR XQGHUVWDQG ZKDW D FRQVHQW HQWDLOV� &RQVHQW LV QRW UHTXLUHG LI WKH JXDUGLDQVKLS
LQFOXGHV GHSULYDWLRQ RI OHJDO FDSDFLW\�ª��

7KH *XDUGLDQVKLS $FW LV FHQWUDO ZKHQ VSHDNLQJ RI OHJDO FDSDFLW\ RI SHUVRQV ZLWK
GLVDELOLWLHV EHFDXVH LW LV RQ WKH EDVLV RI WKHVH SURYLVLRQV WKDW WKH 1RUZHJLDQ &RXUWV
HPDQDWH WKHLU VHQWHQFHV� +RZHYHU� DV LW FDQ EH LQIHU IURP WKH DQDO\VLV DERYH� WKH DU�
WLFOHV DUH QRW LQ OLQH ZLWK WKH &53'¶V REMHFWLYHV� $V D PDWWHU RI IDFW WKH &RQYHQWLRQ
HVWDEOLVKHV WKDW WKH OHJDO FDSDFLW\ VKDOO QRW EH WDNHQ IURP SHRSOH RQ WKH EDVLV RI WKHLU
LPSDLUPHQWV� DW OHDVW QRW ZLWKRXW WKHLU FRQVHQW� 0RUHRYHU WKH &53' HQFRXUDJHV WKH
VXSSRUWHG GHFLVLRQ�PDNLQJ� L�H� D QHWZRUN WKDW VKDOO KHOS SHUVRQV ZLWK GLVDELOLWLHV
ZKHQ WKH\ UHTXLUH DVVLVWDQFH� DQG GRHV QRW DOORZ IRU VXEVWLWXWHG GHFLVLRQ�PDNLQJ�
7KHUHIRUH� 1RUZD\ OHJLVODWLRQ� GXH WR WKH GHFODUDWLRQ PDGH ZKHQ UDWLILHG WKH &53'
GRHV QRW DSSO\ WR DOO WKH SURYLVLRQV DQG ULJKWV FRQWDLQHG LQ WKH &RQYHQWLRQ�

$QRWKHU LPSRUWDQW $FW LQ WKLV PDWWHU LV RQH WKDW 1RUZD\ KDV HPDQDWHG LQ �����
WKH ³(TXDOLW\ DQG $QWL�GLVFULPLQDWLRQ $FW´�� DQG ODVW DPHQGHG LQ ����� ©7KH SXU�
SRVH RI WKH $FW LV WR HVWDEOLVK D FRPSUHKHQVLYH ODZ WKDW KDUPRQLVHV DOO SURWHFWLRQ
DJDLQVW GLVFULPLQDWLRQ�ª�,QGHSHQGHQW /LYLQJ ,QVWLWXWH ����� S���� $FFRUGLQJ WR WKH
ILUVW VHFWLRQ� ILUVW SDUDJUDSK RI WKH $FW WKH JURXQGV WKDW DUH FRYHUHG DUH FRQVLGHU�
DEO\ EURDG DQG WKH\ FRPSUHKHQG JHQGHU� SUHJQDQF\� OHDYH LQ FRQQHFWLRQ ZLWK FKLOG�
ELUWK RU DGRSWLRQ� FDUH UHVSRQVLELOLWLHV� HWKQLFLW\� UHOLJLRQ� EHOLHI� GLVDELOLW\� VH[XDO
RULHQWDWLRQ� JHQGHU LGHQWLW\� JHQGHU H[SUHVVLRQ� DJH RU RWKHU VLJQLILFDQW FKDUDFWHU�
LVWLFV RI D SHUVRQ� $FFRUGLQJ WR D VWXG\ FRQFOXGHG E\ WKH ,QGHSHQGHQW /LYLQJ ,Q�
VWLWXWH LQ 6WRFNKROP RQ WKH 1RUGLF FRXQWULHV WKH (TXDOLW\ DQG $QWL�GLVFULPLQDWLRQ
$FW LV ©RQH RI WKH IHZ DQWL�GLVFULPLQDWLRQ ODZV WKDW H[SUHVVO\ FRYHUV LQWHUVHFWLRQ�
DOLW\�ª�,QGHSHQGHQW /LYLQJ ,QVWLWXWH ����� SDJ ��� +RZHYHU LW UHVXOWV FOHDU WKDW WKH

��VLQQVOLGHOVH� KHUXQGHU GHPHQV� SV\NLVN XWYLNOLQJVKHPPLQJ� UXVPLGGHOPLVEUXN� DOYRUOLJ VSLO�
OHDYKHQJLJKHW HOOHU DOYRUOLJ VYHNNHW KHOEUHG�

��'HQ VRP VHWWHV XQGHU YHUJHPnO� VNDO VNULIWOLJ VDPW\NNH L RSSUHWWHOVHQ DY YHUJHPnOHW >���@ PHG
PLQGUH KDQ HOOHU KXQ LNNH HU L VWDQG WLO n IRUVWn KYD HW VDPW\NNH LQQHE UHU� 'HW NUHYHV LNNH VDPW\NNH
KYLV YHUJHPnOHW RPIDWWHU IUDWDNHOVH DY GHQ UHWWVOLJH KDQGOHHYQHQ�

��/LNHVWLOOLQJV� RJ GLVNULPLQHULQJVORYHQ�

��



$FW GRHV QRW LQWHUYHQH RQ WKH PDWWHU RI OHJDO FDSDFLW\ DQG GRHV QRW SUHYHQW LQ DQ\
ZD\ WKH ORVV RI LW�

��� 'HIHQGLQJPHFKDQLVP RI KXPDQ ULJKWV LQ1RUZD\

:KHQ LW FRPHV WR SURWHFWLRQ DQG SURPRWLRQ RI KXPDQ ULJKWV� 1RUZD\ KDV D YHU\ ZHOO
GHYHORSHG QHWZRUN RI LQVWLWXWLRQV� EHVLGHV KDYLQJ UDWLILHG PRVW RI WKH LQWHUQDWLRQDO
&RQYHQWLRQV� $OPRVW DOO RI WKHVH LQVWLWXWLRQV DUH FRPSOHWHO\ LQGHSHQGHQW DQG WKH\
HPDQDWH D UHSRUW HYHU\ \HDU VWDWLQJ WKH ZRUNHG FRQFOXGHG WKURXJKRXW WKH \HDU DQG
WKHLU YLHZ RQ WKH FRXQWU\¶V VLWXDWLRQ RQ GHWHUPLQHG KXPDQ ULJKWV�

7KH PRQLWRULQJ DQG VXSHUYLVLRQ RI KXPDQ ULJKWV VWDUWV IURP D PRUH SUDFWLFDO
OHYHO L�H� WKH SXEOLF DGPLQLVWUDWLRQ� 7KH LQVWLWXWLRQ UHVSRQVLEOH LV WKH &LYLO 2P�
EXGVPDQ�� DQG LW LV LQ FRQWURO RI SUHYHQWLQJ LQMXVWLFH IURP EHLQJ H[HUFLVHG DJDLQVW
WKH LQGLYLGXDO� DQG LW FRQWULEXWHV WR WKH DGPLQLVWUDWLRQ UHVSHFWLQJ DQG VHFXULQJ KX�
PDQ ULJKWV VLQFH ����� 7KH DUHD RI RSHUDWLRQ LQFOXGHV WKH SXEOLF DGPLQLVWUDWLRQ DQG
HYHU\RQH LQ LWV VHUYLFH EXW DOVR DOO FDVHV ZKHUH VRPHRQH PD\ EH VXEMHFW WR SXEOLF GH�
SULYDWLRQ RI IUHHGRP �VHFWLRQ � RI WKH $FW RQ WKH 6WRUWLQJ¶V RPEXGVPDQ IRU FRQWURO
RI WKH DGPLQLVWUDWLRQ�� 7KH 6LYLORPEXGHW DOVR GHDOV ZLWK LQGLYLGXDO FRPSODLQWV DQG
LQYHVWLJDWHV PDODGPLQLVWUDWLRQ RU LQMXVWLFHV� 6HFWLRQV � DQG � RI WKH $FW HVWDEOLVKHV
WKH LQGHSHQGHQFH RI WKH 2PEXGVPDQ H�L� WRWDO LQGHSHQGHQFH IURP WKH 6WRUWLQJ DQG
RI WKH DGPLQLVWUDWLRQ� 6LQFH ���� WKH VDPH LQVWLWXWLRQ LV LQ FKDUJH RI SUHYHQWLRQ RI
WRUWXUH�

$QRWKHU LQVWLWXWLRQ LV WKH RQH PHQWLRQHG HDUOLHU LQ WKLV FKDSWHU� WKH (TXDOLW\ DQG
$QWL�GLVFULPLQDWLRQ 2PEXG� ,WV DVVLJQPHQW LV WR SURPRWH HTXDOLW\ E\ FRPEDWLQJ
GLVFULPLQDWLRQ RQ JURXQGV WKDW LQFOXGH JHQGHU� HWKQLFLW\� UHOLJLRQ� GLVDELOLW\� VH[�
XDO RULHQWDWLRQ� JHQGHU LGHQWLW\� DJH� DQG RWKHUV� 7KH /'2 LV HQWLWOHG WR UHFHLYH
LQGLYLGXDO FRPSODLQWV� H[DPLQH WKHP DQG ODWHU SURYLGH DGYLFH WR WKH YLFWLPV� 2WKHU
UHVSRQVLELOLWLHV RI WKH 2PEXG DUH WKH SURPRWLRQ DQG PRQLWRULQJ RI WKH &RQYHQWLRQ
RQ :RPHQ �&('$:�� 3HUVRQV ZLWK 'LVDELOLWLHV �&53'� DQG WKH RQH RQ DOO IRUPV
RI 5DFLDO 'LVFULPLQDWLRQV �,&(5'�� 7KH /'2 LV DOVR WKH VHFRQG GHJUHH DSSHDO RI
WKH (TXDOLW\ 7ULEXQDO� 7KH 2PEXG LV DQ LQGHSHQGHQW LQVWLWXWLRQ IURP WKH 6WRUWLQJ
DV ZHOO�

$ WKLUG LQVWLWXWLRQ LV WKH 1DWLRQDO ,QVWLWXWLRQ IRU +XPDQ 5LJKWV �1,0���� ,W LV
DQ LQGHSHQGHQW� SXEOLF ERG\ WKDW LV RUJDQL]DWLRQDOO\ VXERUGLQDWHG WR WKH 6WRUWLQJ
DQG LW KDV PDQ\ LPSRUWDQW PDQGDWHV� ,WV PDLQ WDVN LV WR SURPRWH KXPDQ ULJKWV EXW
DOVR WR SURWHFW WKHP DFFRUGLQJ WR WKH &RQVWLWXWLRQ DQG WKH &RQYHQWLRQV UDWLILHG E\

��6LYLORPEXGHW�
��1RUJHV LQVWLWXVMRQ IRU PHQQHVNHUHWWLJKHWHU�

��



WKH FRXQWU\� 1,0 DOVR SXEOLVKHV DQQXDO UHSRUWV RQ VSHFLILF ULJKWV RU FRQYHQWLRQV
HDFK \HDU� 7KH 1DWLRQDO ,QVWLWXWLRQ GRHV QRW KDYH WR KDQG LQGLYLGXDOV FRPSODLQWV�
LQVWHDG LWV WDVN LV WR ©SURYLGH DGYLFH DQG JXLGDQFH� VR WKDW WKH VWDWH DXWKRULWLHV FDQ
IXOILOO WKHLU KXPDQ ULJKWV UHVSRQVLELOLWLHV LQ WKH EHVW SRVVLEOH ZD\ª�� �1,0 ������
,Q DGGLWLRQ WR WKLV 1,0 DOVR SURYLGHV UHJXODU UHSRUWV WR WKH 81 RQ YDULRXV KXPDQ
ULJKWV�

,Q ���� WKH $FW UHODWLQJ WR WKH (TXDOLW\ DQG $QWL�'LVFULPLQDWLRQ 2PEXG DQG WKH
$QWL�'LVFULPLQDWLRQ 7ULEXQDO�� LQWURGXFHG RWKHU WZR LPSRUWDQW LQVWLWXWLRQV LQ RUGHU
WR EHWWHU SURPRWH DQG SURWHFW KXPDQ ULJKWV� ,W LV DERXW WKH $QWL�GLVFULPLQDWLRQ 2P�
EXG DQG WKH $QWL�GLVFULPLQDWLRQ WULEXQDO� 7KH\ KDYH GLIIHUHQW WDVNV DQG UHVSRQVLELOL�
WLHV� %RWK LQVWLWXWLRQV KDYH MXULVGLFWLRQ LQ WKH VDPH ILHOGV WKDW DUH HVWDEOLVKHG E\ VHF�
WLRQ � RI WKH $FW DQG LW FRPSUHKHQGV ZRUNLQJ HQYLURQPHQW� RZQHUVKLS RI SURSHUW\
XQLWV� WHQDQF\� KRXVH�EXLOGLQJV FRRSHUDWLYHV� KRXVLQJ FRRSHUDWLYHV DQG VKLS ODERXU�
7KH 2PEXG KDV DQ DFWLYH UROH LQ SURPRWLQJ HTXDOLW\ LQ DOO VHFWRUV RI WKH VRFLHW\
RQ WKH EDVLV RI JHQGHU� SUHJQDQF\� OHDYH LQ FRQQHFWLRQ ZLWK FKLOGELUWK RU DGRSWLRQ�
FDUH UHVSRQVLELOLWLHV� HWKQLFLW\� UHOLJLRQ� EHOLHI� GLVDELOLW\� VH[XDO RULHQWDWLRQ� JHQGHU
LGHQWLW\� JHQGHU H[SUHVVLRQ RU DJH DQG LW DOVR H[DPLQHV LQGLYLGXDO FRPSODLQWV� 7KH
2PEXG DOVR WDNHV LQGLYLGXDO FRPSODLQWV LQGHHG LW LV D TXDVL�MXGLFLDO DSSHDO ERG\
DQG LWV GXW\ LV PDLQO\ WR SURYLGH JXLGDQFH WR YLFWLPV� LW GRHV QRW DVVLVW RU UHSUHVHQW
WKHP LQ OHJDO SURFHHGLQJV� 2Q WKH RWKHU VLGH WKH 7ULEXQDO ©LV DQ LQGHSHQGHQW SXEOLF
DGPLQLVWUDWLYH DJHQF\ DGPLQLVWUDWLYHO\ VXERUGLQDWH WR WKH .LQJ DQG WKH 0LQLVWU\�ª��

7KH 7ULEXQDO DOVR H[DPLQHV LQGLYLGXDO FRPSODLQWV EXW SUHYLRXV WR WKH 2PEXG� DQG LW
FDQ WDNH DGPLQLVWUDWLYH GHFLVLRQV DQG LPSRVH FRHUFLYH ILQHV KRZHYHU WKLV ODVW DFWLRQ
LV QRW DSSOLHG LQ UHDOLW\�

$OO WKH LQVWLWXWLRQV PHQWLRQHG DERYH DUH VSHFLDO ERGLHV WKDW VRPHKRZ FRPSOHWH
DQG EHWWHU DVVXUH KXPDQ ULJKWV� 1HYHUWKHOHVV WKH 1RUZHJLDQ JHQHUDO MXULVGLFWLRQ
FRQVLVWV LQ D KLHUDUFK\ VWUXFWXUH V\VWHP ZKHUH DOO FRXUWV GHDO ZLWK FLYLO� FULPLQDO DQG
DGPLQLVWUDWLYH FDVHV� $W WKH YHU\ ERWWRP RI WKH KLHUDUFK\ ZH ILQG WKH &RQFLOLDWLRQ
%RDUG�� ZKLFK LV WKH ORZHVW FRXUW LQ FLYLO FDVHV DQG LW¶V PDLQO\ D FRQFLOLDWLRQ ERG\
DQG D FRXUW� 5LJKW DIWHU WKHUH DUH WKH 'LVWULFW &RXUWV�� ZKLFK KDV JHQHUDO MXULVGLFWLRQ
DOVR LQ FDVHV KHDUG E\ WKH &RQFLOLDWLRQ %RDUG� $IWHUZDUGV DW WKH VHFRQG JUDGH DUH
WR EH IRXQG WKH $SSHDO &RXUWV�� DQG WKH\ PDQDJH WKH DSSHDOV RI PRVW FLYLO FDVHV

��>���@ n ELGUD PHG IDJNXQQVNDS RJ JL UnG RJ YHLOHGQLQJ� VOLN DW VWDWHQV P\QGLJKHWHU NDQ LYDUHWD
VLWW PHQQHVNHUHWWVOLJH DQVYDU EHVW PXOLJ�

��/RY RP /LNHVWLOOLQJV� RJ GLVNULPLQHULQJVRPEXGHW RJ 'LVNULPLQHULQJVQHPQGD
��1HPQGD HU HW XDYKHQJLJ IRUYDOWQLQJVRUJDQ DGPLQLVWUDWLYW XQGHURUGQHW .RQJHQ RJ GHSDUWH�

PHQWHW�
��)RUOLNVUnGHW�
��7LQJUHWW�
��/DJPDQQVUHWW�

��



DQG DOO FULPLQDO RQHV� 7KH $SSHDO &RXUWV DUH RQO\ VL[ DQG WKH\ DUH LQ 2VOR� +DPDU�
6NLHQ� %HUJHQ� 7URQGKHLP DQG 7URPV¡ ZKLFK DUH WKH PRVW LPSRUWDQW FLWLHV�

7KH 6XSUHPH &RXUW�� LV WKH ODVW FRXUW RI DSSHDO DQG WKH KLJKHVW� ,W LV ORFDWHG LQ
2VOR DQG LW KDV MXULVGLFWLRQ RYHU DOO WKH FRXQWU\ DQG RQ DOO FDVHV� KRZHYHU WKH ULJKW
WR DSSHDO WR LW LV YHU\ UHVWULFWHG� 6RPH RI WKH REMHFWLYHV RI WKH 6XSUHPH &RXUW DUH
WR VDIHJXDUG WKH &RQVWLWXWLRQ E\ DOORZLQJ WKH ODZ WR GHYHORS ZLWKLQ LWV IUDPHZRUN�
HQVXUH XQLIRUPLW\ RI OHJDO SURFHVVHV� GHFLGH LQ PDWWHU RI SULQFLSOHV DQG RWKHUV� ,W LV
FRPSRVHG E\ �� MXGJHV DQG WKH SOHQDU\ VHVVLRQ LV RQO\ UHTXLUHG IRU YHU\ LPSRUWDQW
FDVHV� PHDQZKLOH QRUPDO FDVHV DUH SUHVLGH RYHU RQO\ E\ � DQG WKH RQHV RI PHGLXP
LPSRUWDQFH E\ �� MXGJHV�

&DVHV RI KXPDQ ULJKWV YLRODWLRQV IDOO XQGHU WKH FLYLO FDVHV PRVW RI WKH WLPHV RU
XQGHU DGPLQLVWUDWLYH PDWWHUV� WKHUHIRUH WKH\ PD\ EH ILUVWO\ DQDO\VHG E\ WKH &RQFLOL�
DWLRQ %RDUG DQG DIWHU E\ WKH 'LVWULFW &RXUWV DQG ODVWO\ E\ WKH 6XSUHPH &RXUW�

��� 6HQWHQFH RI WKH 1RUZHJLDQ 6XSUHPH &RXUW RQ OH�
JDO FDSDFLW\

$IWHU KDYLQJ DQDO\VHG WKH 1RUZHJLDQ MXGLFLDU\ V\VWHP DQG WKH ODZ UHJDUGLQJ OHJDO
FDSDFLW\� ZH DUH IRFXVLQJ LQ GHWDLO KRZ WKH 1RUZHJLDQ 6XSUHPH &RXUW UXOHG RYHU D
FDVH RI D SHUVRQ ZLWK GLVDELOLW\ DQG KHU OHJDO FDSDFLW\�

7KH VHQWHQFH RI WKH 6XSUHPH&RXUW �6&� WKDW ZH UHIHU WR �125*(6+�<(67(5(77
����� GDWHV EDFN LQ 'HFHPEHU ���� DQG LW VHHV WKH $WWRUQH\ *HQHUDO (ULN %UDWWHUXG
DJDLQVW WKH JXDUGLDQ DQG ODZ\HU 'DJILQQ 7\QHV� 7KH FDVH FRQFHUQV D UHTXLUHPHQW
IRU WKH GHSULYDWLRQ RI OHJDO DELOLW\ WR DFW LQ HFRQRPLF PDWWHUV� LQ SDUWLFXODU� ZHDWKHU
LQKHULWHG IXQGV VKRXOG EH FRYHUHG E\ WKH ODFN RI WKDW ULJKW�

,W LV DERXW D ZRPHQ� $� ZKR ZDV ERUQ LQ $SULO ���� DQG DIWHU VHYHUDO \HDU
RI IRUFLEO\ PHGLFDWLRQ DQG LQVWLWXWLRQDOLVHG� ZDV GLDJQRVHG� LQ 2FWREHU ����� ZLWK
SDUDQRLG VFKL]RSKUHQLD� $¶V PRWKHU XVHG WR WDNH FDUH RI KHU DQG DIWHU KHU GHDWK LQ
����� $ LQKHULWHG FLUFD 12. � PLOOLRQ ������� HXUR FLUFD�� $IWHU D EUDLQ DWWDFN LQ
6HSWHPEHU ����� $ ZDV KRVSLWDOLVHG DQG WKH GRFWRUV FODLPHG WKDW VKH ZDV XQDEOH
WR OLYH LQGHSHQGHQWO\ GXH WR KHU PHQWDO LOOQHVV DV ZHOO DV EHFDXVH VKH EHFDPH GH�
SHQGHQW RQ D ZKHHOFKDLU DQG QHHGHG KHOS GUHVVLQJ� 6KH RSSRVHG PRYLQJ WR D FDUH
KRPH� KRZHYHU VKH KDV KDG EHHQ OLYLQJ LQ DQ DSDUWPHQW LQ D FDUH FHQWHU XQGHU WKH
PXQLFLSDO SV\FKLDWULF VHUYLFH�

3XUVXDQW QRWLILFDWLRQ IURP WKH SV\FKLDWULF VHUYLFH ZKHUH $ OLYHG� RQ �� 2FWREHU
���� WKH &RXQW\ *RYHUQRU HVWDEOLVKHG JXDUGLDQVKLS SXUVXDQW KHU FRQVHQW� /DWHU

��+¡\HVWHUHWW�

��



RQ� LQ 'HFHPEHU RI WKH VDPH \HDU� WKH &RXQW\ *RYHUQRU PHW DJDLQ XQGHU UHFRP�
PHQGDWLRQ RI WKH *XDUGLDQ DQG GHSULYHG $ RI WKH OHJDO FDSDFLW\ WR DFW LQ HFRQRPLF
PDWWHUV� WKHUHIRUH WKH LQKHULWDQFH ZHQW XQGHU DGPLQLVWUDWLRQ RI WKH *XDUGLDQ� 7KH
GHFLVLRQ ZDV DSSHDOHG DQG EURXJKW LQ IURQW RI WKH 'LVWULFW &RXUW ZKLFK LQ $SULO ����
HPDQDWHG LWV VHQWHQFH� 7KH &RXUW SDUWLDOO\ GHSULYHG $ RI KHU OHJDO FDSDFLW\ WR DFW
LQ SHUVRQDO DUHDV WKDW ZHUH OLPLWHG WR GHWHUPLQLQJ KHU UHVLGHQFH DQG WR PDNLQJ GH�
FLVLRQV RQ VHUYLFHV DQG EHQHILWV� DQG LQ DGGLWLRQ VKH ZDV DOVR GHSULYHG RI KHU OHJDO
FDSDFLW\ WR DFW LQ HFRQRPLF PDWWHUV� +RZHYHU WKLV ZDV QRW WR EH DSSOLHG� DFFRUGLQJ
WR WKH &RXUW� WR WKH UHFHLYHG LQKHULWDQFH�

7KH&RXQW\ JRYHUQRU� WRJHWKHU ZLWK WKH*XDUGLDQ� DSSHDOHG WKH IDFW WKDW $ VKRXOG
EH GHSULYHG IXOO\ RI KHU DELOLW\ WR DFW LQ HFRQRPLF PDWWHUV� 0HDQZKLOH $ ZLWK KHU
DWWRUQH\ DSSHDOHG� EXW UHJDUGLQJ KHU SV\FKLDWULF GLDJQRVLV DV FRQVLGHUHG E\ KHU LQ�
FRUUHFW� WKHUHIRUH� DFFRUGLQJ WR WKHP� WKH FRQGLWLRQV WKDW GHSULYHG KHU RI KHU OHJDO
FDSDFLW\ GLG QRW H[LVW�

7KH &RXUW RI $SSHDO LVVXHG LWV VHQWHQFH LQ -DQXDU\ ���� E\ VXSSRUWLQJ WKH VHQ�
WHQFH RI WKH 'LVWULFW &RXUW� ,W LV LPSRUWDQW WR QRWLFH WKDW WKLV MXGJHPHQW ZDV D GLV�
VHQWLQJ VHQWHQFH VLQFH WZR MXGJHV ZHUH QRW RI WKH VDPH RSLQLRQ� %RWK SDUWV DSSHDOHG
WR WKH 6XSUHPH &RXUW� 2Q RQH VLGH WKH &RXQW\ *RYHUQRU DSSHDOHG WKH SDUW RI WKH
VHQWHQFH ZKHUH LW VDLG WKDW WKH GHSULYDWLRQ RI OHJDO FDSDFLW\ WR DFW LQ HFRQRPLF PDW�
WHUV GLG QRW DSSO\ WR WKH LQKHULWDQFH� DQG RQ WKH RWKHU KDQG $ DSSHDOHG FODLPLQJ WKDW
VKH FRXOG QRW EH GHSULYHG RI KHU OHJDO FDSDFLW\ LQ SHUVRQDO QRU ILQDQFLDO PDWWHUV�
0HDQZKLOH LQ -XQH ���� $¶V *XDUGLDQ UHVLJQHG DQG D QHZ *XDUGLDQ ZDV DSSRLQWHG�

7KH 6XSUHPH &RXUW LQ LWV VHQWHQFH RI 'HFHPEHU ���� JRHV GHHS LQWR DQDO\VLQJ
KRZ WKH $SSHDO &RXUW �$&� DUJXPHQW LWV GHFLVLRQ� 7KH $& FODLPV WKDW LQ RUGHU WR
GHSULYH D SHUVRQ RI KHU OHJDO FDSDFLW\ WR DFW RYHU IXQGV QRW QHHGHG IRU RUGLQDU\ H[�
SHQVHV DQG VXEVLVWHQFH WKHUH LV WKH QHHG IRU D PRUH VHULRXV FRQGLWLRQ� 0RUHRYHU WKH
&RXUW DIILUPHG WKDW WKH ERXQGDU\ EHWZHHQ IXQGV QHHGHG IRU VXEVLVWHQFH DQG RWKHU
PHDQV LV YHU\ GLIILFXOW WR GUDZ� 7KH SULQFLSOH DFFRUGLQJ WR ZKLFK WKH $& WRRN WKH
GHFLVLRQ LV WKH ³PLQLPXP PHGLXP SULQFLSOH´ L�H� GHSULYDWLRQ RI OHJDO FDSDFLW\ MXVW
WR SUHYHQW KHU IURP SXWWLQJ KHU ZHDOWK RU RWKHU ILQDQFLDO LQWHUHVWV DW ULVN RI EHLQJ
VXEVWDQWLDOO\ GHWHULRUDWHG� 0RUHRYHU WKH $& IRXQG WKDW $ KDG VLJQLILFDQW GHYLDWLRQV
IURP QRUPDO VDIHJXDUGLQJ RI KHU SHUVRQDO ILQDQFHV LQ WHUPV RI RQJRLQJ VRFLDO VH�
FXULW\ EHQHILWV� +RZHYHU WKH 6XSUHPH &RXUW DUJXHG WKDW WKLV GLVFUHSDQF\ FDQ EH
IRXQG LQ ILQDQFLDO XQGHUVWDQGLQJ DV D JHQHUDO IHDWXUH RI KHU FRQGLWLRQ UHVXOWLQJ LQ
QRW FRPSUHKHQGLQJ KRZ WR DGPLQLVWUDWH QHLWKHU KHU LQKHULWDQFH� 7KH SURRI LV HYL�
GHQW VLQFH $¶V LQKHULWDQFH ZDV UHGXFHG WR DERXW ������� 12.� ,Q DGGLWLRQ WR WKLV�
WKH 6& FODLPV WKDW LQ WKH HYHQW WKDW $ LV QRW GHSULYHG RI KHU OHJDO FDSDFLW\ LQ DFWLQJ LQ
ILQDQFLDO PDWWHUV IXOO\ VKH PXVW EH GHSULYHG DOVR RI KHU ULJKW WR VWDUW GHEW� KRZHYHU

��



WKH $& GLG QRW WDNH WKLV LQWR FRQVLGHUDWLRQ�

)XUWKHUPRUH WKH 6XSUHPH &RXUW� LQ LWV VHQWHQFH� UHIOHFWV RQ DUWLFOH �� RI WKH 81
&RQYHQWLRQ RQ WKH 5LJKWV RI 3HRSOH ZLWK 'LVDELOLWLHV� 7KH &RXUW DUJXHV WKDW 1RU�
ZD\¶V REOLJDWLRQV GHULYLQJ IURP DUWLFOH �� GR QRW FKDQJH WKH *XDUGLDQVKLS $FW UXOLQJ
WKDW DOORZV IRU OHJDO FDSDFLW\ WR DFW LQ HFRQRPLF PDWWHUV WR EH IXOO\ GHSULYHG� 7KH
6& PDNHV D UHIHUHQFH DOVR WR 1RUZD\¶V GHFODUDWLRQ RQ WKDW DUWLFOH FODLPLQJ WKDW WKH
VWDWHPHQWV PDGH E\ WKH &RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV FDQ�
QRW EH JLYHQ GHFLVLYH ZHLJKW DOVR ZLWK UHJDUG WR DUWLFOH �� RI WKH &RQVWLWXWLRQ� ©7KH
DXWKRULWLHV RI WKH 6WDWH VKDOO UHVSHFW DQG HQVXUH KXPDQ ULJKWV DV WKH\ DUH H[SUHVVHG
LQ WKLV &RQVWLWXWLRQ DQG LQ WKH WUHDWLHV FRQFHUQLQJ KXPDQ ULJKWV WKDW DUH ELQGLQJ IRU
1RUZD\�ª��

2Q WKH RWKHU KDQG WKH 6& FODLPV WKDW VLQFH $ FRQVHQWHG WR JXDUGLDQVKLS� WKLV
JLYHV WKH JXDUGLDQ DQG WKH FDUH FHQWHU ZKHUH VKH OLYHV� WKH ULJKW WR FRRSHUDWH ZLWK
KHU RQ WKH XVH RI WKHPRQH\� 7KHUHIRUH WKH FRRSHUDWLRQ VKRXOG EH VXIILFLHQW WR SURWHFW
$¶V ZHDOWK DQG HFRQRPLF LQWHUHVWV� ,Q DGGLWLRQ WKH &RXUW� LQ HPDQDWLQJ LWV VHQWHQFH�
NHSW LQWR FRQVLGHUDWLRQ WKDW WKH IXQGV WKDW ZHUH VSHQW ZHUH QHFHVVDU\ VLQFH WKH\ ZHUH
DOORFDWHG WR H[SHQVHV IRU D SHUVRQ ZLWK GLVDELOLWLHV�

:KHQ GLVFXVVLQJ WKH TXHVWLRQ RI ZKHWKHU $ VKRXOG EH IXOO\ GHSULYHG RI KHU OHJDO
FDSDFLW\ LQ ILQDQFLDO PDWWHUV RU MXVW UHJDUGLQJ WKH FRQWURO RI KHU LQKHULWDQFH� WKH 6&
UHIHUUHG WR DUWLFOH �� RI WKH *XDUGLDQVKLS $FW �PHQWLRQHG LQ VHFWLRQ ���� NHHSLQJ LQ
PLQG WKH PLQLPXPPHGLXP SULQFLSOH� 7KH 6XSUHPH &RXUW UXOHG WKDW LW LV FRPSDWLEOH
ZLWK 1RUZD\¶V OHJLVODWLRQ� PRUH LQ SDUWLFXODU ZLWK WKH &RQVWLWXWLRQ DQG DUW �� VHFRQG
SDUDJUDSK� RI (&+5��� WKH IXOO GHSULYDWLRQ RI OHJDO FDSDFLW\ LQ ILQDQFLDO PDWWHUV� 7KH
6& DOVR EULQJV WR DWWHQWLRQ WKDW DUWLFOH �� RI WKH &53' GR QRW FKDQJH LQ DQ\ ZD\
WKH UXOH RI WKH *XDUGLDQVKLS $FW VLQFH WKH &RQYHQWLRQ LV QRW LQFRUSRUDWHG LQWR WKH
1RUZHJLDQ ODZ� WKHUHIRUH DUW �� RI WKH $FW VKDOO EH LQWHUSUHWHG LQ DFFRUGDQFH ZLWK
1RUZD\¶V REOLJDWLRQ XQGHU LQWHUQDWLRQDO ODZ�

,Q WKH 6XSUHPH &RXUW VHQWHQFH� IURP FODXVH �� XQWLO �� LQFOXGHG� H[DPLQHV LQ
GHSWK WKH &53' LQIOXHQFH LQ WKH 1RUZHJLDQ OHJLVODWLRQ� 7KH 6& FRPHV WR WKH FRQ�
FOXVLRQ WKDW DFFRUGLQJ WR DUW �� FODXVH � RI WKH &53' DQG WR WKH GHILQLWLRQ RI SHUVRQ
ZLWK GLVDELOLWLHV� QR SHUVRQ ZLWK D ORQJ�WHUP PHQWDO� LQWHOOHFWXDO GLVDELOLW\ VKDOO EH
GHSULYHG RI WKHLU OHJDO FDSDFLW\� $W WKH VDPH WLPH FODXVH � RI WKH VDPH DUWLFOH PHQ�

��6WDWHQV P\QGLJKHWHU VNDO UHVSHNWHUH RJ VLNUH PHQQHVNHUHWWLJKHWHQH VOLN GH HU QHGIHOW L GHQQH
JUXQQORY RJ L IRU 1RUJH ELQGHQGH WUDNWDWHU RP PHQQHVNHUHWWLJKHWHU�

��7KHUH VKDOO EH QR LQWHUIHUHQFH E\ D SXEOLF DXWKRULW\ ZLWK WKH H[HUFLVH RI WKLV ULJKW H[FHSW VXFK
DV LV LQ DFFRUGDQFH ZLWK WKH ODZ DQG LV QHFHVVDU\ LQ D GHPRFUDWLF VRFLHW\ LQ WKH LQWHUHVWV RI QDWLRQDO
VHFXULW\� SXEOLF VDIHW\ RU WKH HFRQRPLF ZHOO�EHLQJ RI WKH FRXQWU\� IRU WKH SUHYHQWLRQ RI GLVRUGHU RU
FULPH� IRU WKH SURWHFWLRQ RI KHDOWK RU PRUDOV� RU IRU WKH SURWHFWLRQ RI WKH ULJKWV DQG IUHHGRPV RI
RWKHUV��&RXQFLO RI (XURSH �����

��



WLRQV ³PHDVXUHV´ FRQFHUQLQJ WKH H[HUFLVH RI OHJDO FDSDFLW\ DQG WKDW VXFK PHFKDQLVP
VKDOO EH SURSRUWLRQDWH DQG DGDSWHG WR WKH SHUVRQ ZLWK GLVDELOLWLHV� 7KH 1RUZHJLDQ
6& XQGHUOLQHV KRZ WKLV FODXVH GRHV QRW H[FOXGH WKDW PHDVXUHV PD\ FRQVLVW LQ GHSUL�
YDWLRQ RI WKH OHJDO FDSDFLW\ DQG WKDW WKH *XDUGLDQVKLS $FW ZDV HPDQDWHG EHIRUH WKH
&53' ZDV UDWLILHG E\ 1RUZD\� +RZHYHU� HYHQ DIWHU UDWLILFDWLRQ RI WKH &RQYHQWLRQ
1RUZD\ LVVXHG LWV VWDWHPHQW UHJDUGLQJ DUW �� ZLWKRXW FRQVLGHULQJ WKH *HQHUDO &RP�
PHQWV WKDW FOHDUO\ UXOHG RXW GHSULYDWLRQ RI OHJDO FDSDFLW\ DQG WKH 6& FRQVLGHUHG WKDW
WKH JRYHUQPHQW LQWHUSUHWDWLRQ OHDGV WR OLPLWHG VLJQLILFDQFH IRU WKH &RQYHQWLRQ� DV D
UHVXOW WKH *XDUGLDQVKLS $FW PXVW EH IROORZHG�

7KH VHQWHQFH DOVR GLVFXVVHV *HQHUDO &RPPHQWV RI WKH (($ $JUHHPHQWV DQG
(($ REOLJDWLRQV WKDW ZH DUH QRW JRLQJ WR UHSRUW� +RZHYHU ZH DUH JRLQJ WR FRQVLGHU
WKH 6& FRPPHQWV UHJDUGLQJ (&+5� LQGHHG DUWLFOH ��� RI WKH &RQVWLWXWLRQ�� LV EDVHG
DPRQJ RWKHU WKLQJV RQ DUW � RI WKH (&+5� 7KH &RXUW XQGHUOLQHV KRZ WKH VLPLODULWLHV
DUH PDQ\ DQG WKDW WKH 1RUZHJLDQ DUWLFOH VKDOO EH LQWHUSUHWHG LQ OLJKW RI WKH LQWHUQD�
WLRQDO ODZ� $OWKRXJK DUW ��� &RQVW� GRHV QRW FRQVLGHU OHJDO UHVWULFWLRQ LQ SULYDWH
OLIH DQG LQ IDPLO\� DUW� � VHFRQG FODXVH (&+5 LV PRUH SHUPLVVLEOH� $V D UHVXOW DUW
�� RI WKH *XDUGLDQVKLS $FW WRJHWKHU ZLWK WKH EDVLF FODXVH RI WKH PLQLPXP PHGLXP
SULQFLSOH PHHWV WKH &RQYHQWLRQ UHTXLUHPHQW IRU OHJDO EDVLV� SXUSRVH DQG SURSRUWLRQ�
DOLW\� DQG WKH SURYLVLRQ LV WKXV FRPSDWLEOH ZLWK KXPDQ ULJKWV LQ WKH &RQVWLWXWLRQ DQG
LQ WKH (&+5� 7KLV PHDQV WKDW WKH 6XSUHPH &RXUW FRQFOXGHG WKDW OHJDO FDSDFLW\ WR
DFW LQ HFRQRPLF PDWWHUV FDQ EH IXOO\ GHQLHG WR D SHUVRQ LQ QHHG RI JXDUGLDQVKLS�

$IWHU WKH 6& FOHDUHG LWV SRVLWLRQ RQ GHQLDO RI OHJDO FDSDFLW\� LW ZHQW GHHSHU LQ
DQDO\VLQJ LI WKHUH ZDV WKH QHHG IRU FRPSOHWH GHQLDO RI OHJDO FDSDFLW\ LQ HFRQRPLF
PDWWHUV RU SDUWLDO� 7KH &RXUW VWDUWV E\ SRLQWLQJ RXW WKDW DUW� �� RI WKH *XDUGLDQ�
VKLS $FW GRHV QRW PDNH DQ\ GLIIHUHQWLDWLRQ� KRZHYHU LW NHHSV LQWR FRQVLGHUDWLRQ WKH
ULVN RI VLJQLILFDQW GHWHULRUDWLRQ RI ZHDOWK RU RWKHU HFRQRPLF LQWHUHVWV DV GHFLVLYH�
$FFRUGLQJ WR WKH &RXUW SDUWLDO GHSULYDWLRQ RI OHJDO FDSDFLW\ VKDOO EH GHWHUPLQHG RQ
WKH EDVLV RI DQ DVVHVVPHQW RI WKH ULVN RI VLJQLILFDQW GHWHULRUDWLRQ DVVRFLDWHG ZLWK WKH
YDULRXV IXQGV� 7KH 6& FODLPV WKDW WKHUH PXVW EH D VLJQLILFDQW GHYLDWLRQ IURP QRUPDO
LQ RUGHU IRU WKH OHJDO FDSDFLW\ WR EH IXOO\ GHQLHG EHFDXVH DV WKH 0LQLVWU\ HPSKDVLVHV
WKDW LW LV LPSRUWDQW WKDW WKH LQGLYLGXDO¶V LQWHJULW\ DQG GHVLUH WR EH UHVSHFWHG� 6XE�
VHTXHQWO\ WKH 6& DIILUPV WKDW WKH ODZ HVWDEOLVKHG D KLJK WKUHVKROG IRU IXOO\ GHQLDO
RI OHJDO FDSDFLW\ LQ ILQDQFLDO PDWWHUV RI D SHUVRQ XQGHU JXDUGLDQVKLS� 0RUHRYHU WKH
LQGLYLGXDO¶V ZLVKHV PXVW EH UHVSHFWHG EXW ZLWK UHJDUG WR SURWHFWLRQ RI WKH SHUVRQ
IURP WKHLU RZQ DFWLRQV HVSHFLDOO\ LI LQIOXHQFHG E\ WKH FRQGLWLRQ WKH\ DUH LQ� 7KHUH�

��(YHU\RQH KDV WKH ULJKW WR WKH UHVSHFW RI WKHLU SULYDF\ DQG IDPLO\ OLIH� WKHLU KRPH DQG WKHLU FRP�
PXQLFDWLRQ� 6HDUFK RI SULYDWH KRPHV VKDOO QRW EH PDGH H[FHSW LQ FULPLQDO FDVHV� 7KH DXWKRULWLHV RI
WKH VWDWH VKDOO HQVXUH WKH SURWHFWLRQ RI SHUVRQDO LQWHJULW\�

��



IRUH ZLWK UHJDUG WR $¶V FRQGLWLRQ� WKH 6XSUHPH &RXUW DIWHU KHDULQJ WKH H[SODQDWLRQ
RI WKH &KLHI 0HGLFDO 2IILFHU ZKHUH $ ZDV OLYLQJ� GHFLGHG RQ GHSULYLQJ KHU IXOO\ RI
WKH OHJDO FDSDFLW\ WR DFW LQ HFRQRPLF PDWWHUV�

7KLV VHQWHQFH RI WKH 6XSUHPH &RXUW� KRZHYHU LV D GLVVHQWLQJ RQH� ZKLFK E\ GHI�
LQLWLRQ PHDQV WKDW QRW DOO MXGJHV DJUHHG ZLWK WKH ILQDO MXGJPHQW� ,QGHHG � RI WKH
� MXGJHV GLVVHQWHG LQ DOPRVW DOO DUJXPHQWV� )LUVW RI DOO WKH PLQRULW\ RI WKH MXGJHV
SRLQWHG RXW KRZ WKH LQKHULWDQFH ZDV QRW SDUW RI WKH IXQGV $ UHOLHG RQ IRU KHU VXE�
VLVWHQFH� DQG SUHFLVHO\ IRU WKLV UHDVRQ� VKH VKDOO KDYH PRUH IUHHGRP LQ GLVSRVLQJ
RI KHU LQKHULWDQFH DQG DFFRUGLQJ WR KHU ZLVKHV� 7KH WZR MXGJHV LQ WKH GLVVHQWLQJ
RSLQLRQ FODLPHG WKDW WKH WKUHVKROG IRU IXOO GHQLDO RI OHJDO FDSDFLW\ PD\ EH KLJKHU
WKHQ WKH RQH FRQVLGHUHG E\ WKH PDMRULW\ VLQFH WKH 0LQLVWU\� LQ WKH SUHSDUDWRU\ ZRUN
RI WKH *XDUGLDQVKLS $FW DIILUPV WKDW WKH IXOO GHSULYDWLRQ RI WKH OHJDO DELOLW\ WR DFW
VKDOO RQO\ EH UHOHYDQW ZKHUH RUGLQDU\ JXDUGLDQVKLS RU SDUWLDO GHQLDO LV QRW GHHPHG
VXIILFLHQW� ,Q RWKHU ZRUGV WKH SXUSRVH RI SDUWLDO GHSULYDWLRQ RI OHJDO FDSDFLW\ ZDV WR
PDNH LW SRVVLEOH WR HVWDEOLVK LQGLYLGXDOO\ DGDSWHG VROXWLRQV� )XUWKHUPRUH� WKH\ DOVR
EHOLHYH WKDW WKLV SURYLVLRQ ZDV HVWDEOLVKHG LQ RUGHU WR EULQJ WKH *XDUGLDQVKLS $FW LQ
DFFRUGDQFH ZLWK WKH UHTXLUHPHQWV VHW RXW LQ LQWHUQDWLRQDO FRQYHQWLRQV� ,Q DGGLWLRQ�
WKH PLQRULW\ RI WKH 6& LQWHUSUHWHG WKH SURYLVLRQV RI DUW �� RI WKH &RQVWLWXWLRQ LQ D
PRUH RSHQHG PDQQHU E\ DUJXLQJ WKDW 1RUZHJLDQ ODZ PXVW DV IDU DV SRVVLEOH EH DV�
VXPHG WR EH LQ DFFRUGDQFH ZLWK WUHDWLHV WKDW WKH FRXQWU\ UDWLILHG� )RU WKLV UHDVRQ DUW�
�� RI WKH &53' VKDOO EH DWWHQGHG DQG VKDOO DOORZ SHUVRQV ZLWK GLVDELOLWLHV OLNH $� WR
KDYH WKHLU OHJDO FDSDFLW\ DQG VKDOO EH JLYHQ WKH VXSSRUW WKH\ PD\ QHHG WR H[HUFLVH LW�
7KH MXGJHV DOVR UHFRJQLVH WKDW GXH WR 1RUZD\¶V GHFODUDWLRQ RQ WKH VDPH DUWLFOH� WKH
OHJLVODWLRQ GRHV FRQVLGHU IXOO GHQLDO RI OHJDO FDSDFLW\� KRZHYHU LW FDQ EH UHFRXUVH WR
LW DV D ODVW UHVRUW� WKHUHIRUH $ VKRXOG QRW EH GHSULYHG IXOO\ RI KHU DELOLW\ LQ RUGHU WR
SUHYHQW H[SRVLQJ KHU WR WKH ULVN RI EHLQJ VLJQLILFDQWO\ GHJUDGHG� 0RUHRYHU $ KDV
QRW EHHQ DEOH WR FRQWURO WKH LQKHULWDQFH ZLWKRXW WKH JXDUGLDQ¶V FRQVHQW� ,QGHHG LW
EHFRPHV FOHDU KRZ VKH QHHGV DGYLFH DQG JXLGDQFH� DFFRUGLQJ WR WKH 6& PLQRULW\�
DQG KRZ VXFK GLVSRVLWLRQV VKRXOG EH PDGH LQ DQ DSSURSULDWH PDQQHU VLQFH VKH KDV
E\ KHU FRQVHQW D JXDUGLDQ ZKR LV UHTXLUHG WR JLYH VXFK DGYLFH�

7KH VHQWHQFH� WKHUHIRUH� GLVVHQWV LQ WKH PDWWHU RI IXOO\ GHQLDO RI OHJDO FDSDFLW\
IRU $� 7KH PLQRULW\ EHOLHYHV WKDW VKH PD\ EH GHSULYHG RI WKH ULJKW WR FRQWUDFW GHEW
ERW QRW GHQLHG FDSDFLW\ RYHU KHU LQKHULWDQFH�
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&RQFOXVLRQ

+XPDQ ULJKWV DUH RI IXQGDPHQWDO LPSRUWDQFH LQ WKH OLIH RI SHUVRQV VLQFH WKH\ DOORZ
SHRSOH WR GHYHORS WKHPVHOYHV� ERWK RQ D SHUVRQDO OHYHO DQG RQ OHJDO OHYHO� 2Q WKH
OHJDO OHYHO WKH EDVLF KXPDQ ULJKWV WKDW DUH HVVHQWLDO IRU LQGLYLGXDOV DUH� DPRQJ RWKHUV�
HTXDOLW\ DQG OHJDO FDSDFLW\� +XPDQ ULJKWV DUH RI EDVLF VLJQLILFDQFH IRU DOO SHUVRQV�
LQ SDUWLFXODU IRU WKRVH ZKR DUH SDUW RI WKH H[SRVHG FDWHJRULHV� 2QH RI WKH PRVW
YXOQHUDEOH FDWHJRU\ RI VXEMHFWV LV SHUVRQV ZLWK GLVDELOLWLHV DQG WKH LQVWUXPHQW WKDW
KDV HQGHDYRXUHG WR SURWHFW WKHP LV WKH &RQYHQWLRQ RQ SHUVRQV ZLWK GLVDELOLWLHV� 7KH
&53'� LQ DUW ��� DWWHPSWV WR JXDUDQWHH WKH ULJKW WR HTXDO UHFRJQLWLRQ EHIRUH WKH ODZ
IRU SHUVRQV ZLWK GLVDELOLWLHV� DQG HQWLWOHV WKH VWDWHV RI WKH GXW\ WR HQVXUH WKLV KXPDQ
ULJKW DQG SURWHFW LW� 3HRSOH ZLWK GLVDELOLWLHV KDYH HTXDO GLJQLW\ DQG HTXDO ULJKWV
OLNHZLVH RWKHU SHUVRQV FRQVHTXHQWO\� WKH\ DUH DOO HQWLWOHG ZLWK KXPDQ ULJKWV� 3HUVRQV
ZLWK GLVDELOLWLHV PD\ DSSHDU WR EHPRUH LQ QHHG RI DVVLVWDQFH� QHYHUWKHOHVV� WKH\ KDYH
WKHLU IRUP RI DXWRQRP\ WKDW PD\ EH GLIIHUHQW IURP ZKDW LV FRPPRQO\ DVVXPHG�
7KXV� LQ VXEVWDQFH� WKHLU DXWRQRP\ LV EXLOW LQ WKH VDPH ZD\ DV HYHU\RQH HOVH¶ LV�
ZLWK WLPH� SHUVRQDO UHODWLRQVKLSV DQG H[SHULHQFH� 7KH JUDVS DQG LQWHUQDOLVDWLRQ RI
WKHVH FRQFHSWV UHTXLUHG D ORQJ WLPH IRU WKH VWDWHV� 1*2V DQG RWKHU RUJDQLVDWLRQ WR
IXOO\ FRPSUHKHQG WKHP� 2QO\ GXULQJ D VHFRQG SKDVH WKH\ VWDUWHG WR GLVFXVV RYHU D
ELQGLQJ LQVWUXPHQW WR SURWHFW KXPDQ ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV� 1RQHWKHOHVV
VRPH 6WDWHV ZKR UDWLILHG WKH &RQYHQWLRQ KDYH VWUXJJOHG WR FRPSO\ WR DUW �� RI WKH
&53'�

,Q WKLVPDQXVFULSW LW LV VKRZQ WKDW 1RUZD\ KDV GLVUHJDUGHG WKLV DUWLFOH LQ DSSO\LQJ
LWV ODZ� GHVSLWH KDYLQJ WUDQVSRVHG WKH &RQYHQWLRQ� 7KH SDUDGLJP VKLIW WKDW WKH &53'
SURSRVHV LW VHHPV WR EH GLVPLVVHG E\ WKH 1RUZHJLDQ OHJLVODWLRQ� $V D PDWWHU RI IDFW�
VRPH SHUVRQV ZLWK GLVDELOLWLHV DSSHDU WR KDYH QR OHJDO VWDQGLQJ RU OHJDO DJHQF\� WKHLU
ZLOO DQG SUHIHUHQFHV DUH QRW WDNLQJ LQWR DFFRXQW� 7KXV� LW LV SUHIHUUHG WKH VXEVWLWXWHG
GHFLVLRQ PDNLQJ LQVWHDG RI WKH VXSSRUWHG GHFLVLRQ�PDNLQJ� PRGHO VXJJHVWHG DQG
HQIRUFHG E\ WKH &53'�

$W WKH SUHVHQW PRPHQW LW LV LPSRUWDQW WR IRFXV RQ FRUUHFWO\ LPSOHPHQWLQJ LW ZLWK�
RXW NHHSLQJ RXW PDLQ PDWWHUV WKDW RXWOLQH WKH &RQYHQWLRQ�
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$FNHUPDQ� %UXFH ������� 6RFLDO MXVWLFH LQ WKH /LEHUDO 6WDWH� <DOH 8QLYHUVLW\ 3UHVV�
%KDLOtV� &OtRQD GH DQG (LOLRQyLU )O\QQ ������� ³5HFRJQLVLQJ OHJDO FDSDFLW\� FRP�

PHQWDU\ DQG DQDO\VLV RI $UWLFOH �� &53'´� ,Q� ,QWHUQDWLRQDO -RXUQDO RI /DZ LQ
&RQWH[W ����� '2,� 10.1017/S174455231600046X�

&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV ������� *HQHUDO FRPPHQW RQ
$UWLFOH ��� (TXDO UHFRJQLWLRQ EHIRUH WKH ODZ� 'UDIW SUHSDUHG E\ WKH &RPPLWWHH�

² ������� *HQHUDO &RPPHQW 1R� � ������ RQ HTXDOLW\ DQG QRQ�GLVFULPLQDWLRQ�
&RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV ZLWK GLVDELOLWLHV �0D\ ������ ³&RQFOXGLQJ RE�

VHUYDWLRQV RQ WKH LQLWLDO UHSRUW RI 1RUZD\ � &RPPLWWHH RQ WKH 5LJKWV RI 3HUVRQV
ZLWK 'LVDELOLWLHV´� ,Q� $GRSWHG E\ WKH &RPPLWWHH DW LWV ��VW VHVVLRQ� �� 0DU���
$SU� ����� 85/� http://digitallibrary.un.org/record/3848336�

&RXQFLO RI (XURSH ������� ³(XURSHDQ &RQYHQWLRQ RQ KXPDQ ULJKWV´� ,Q� &RXQFLO RI
(XURSH 6HFUHWDU\*(1(5$/�2QOLQH� KWWS���ZZZ� HFKU� FRH� LQW�'RFXPHQWV�&RQYHQWLRQB(1*�
SGI�

'HOOD )LQD� 9DOHQWLQD� 5DFKHOH &HUD� DQG *LXVHSSH 3DOPLVDQR ������� 7KH 8QLWHG
1DWLRQV FRQYHQWLRQ RQ WKH ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV� $ FRPPHQWDU\�
6SULQJHU�

'KDQGD� $PLWD ������� ³/HJDO FDSDFLW\ LQ WKH GLVDELOLW\ ULJKWV FRQYHQWLRQ� VWUDQJOH�
KROG RI WKH SDVW RU ORGHVWDU IRU WKH IXWXUH´� ,Q� 6\UDFXVH -� ,QW¶O /� 	 &RP� ���
S� ����

'ZRUNLQ� *HUDOG ������� 7KH 7KHRU\ DQG 3UDFWLFH RI $XWRQRP\� &DPEULGJH 6WXGLHV
LQ 3KLORVRSK\� &DPEULGJH8QLYHUVLW\ 3UHVV� '2,� 10.1017/CBO9780511625206�

(XURSHDQ8QLRQ$JHQF\� IRU )XQGDPHQWDO 5LJKWV ������� ³/HJDO FDSDFLW\ RI SHUVRQV
ZLWK LQWHOOHFWXDO GLVDELOLWLHV DQG SHUVRQV ZLWK PHQWDO KHDOWK SUREOHPV´� ,Q� (8
&KDUWHU RI )XQGDPHQWDO 5LJKWV )HEUXDU\ �����

,QGHSHQGHQW /LYLQJ ,QVWLWXWH ������� 29(59,(:� (TXDOLW\�QRQ�GLVFULPLQDWLRQ ODZ
DQG GLVDELOLW\ LQ WKH 1RUGLF FRXQWULHV�
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&53'�5HWW WLO IULKHW� SHUVRQOLJ VLNNHUKHW RJ OLNHYHUGLJH KHOVHWMHQHVWHU IRU SHUVRQH U
PHG SV\NRVRVLDOH IXQNVMRQVQHGVHWWHOVH U ,QQVSLOO WLO QRUVNH P\QGLJKHWHU �������
0DULERHVJW� ��� � HWJ 3RVWERNV ���� 'HS 1����� 2VOR�

0DFNHQ]LH� &DWULRQD DQG :HQG\ 5RJHUV ������� ³$XWRQRP\� YXOQHUDELOLW\ DQG FD�
SDFLW\� $ SKLORVRSKLFDO DSSUDLVDO RI WKH 0HQWDO &DSDFLW\ $FW´� ,Q� ,QWHUQDWLRQDO
-RXUQDO RI /DZ LQ &RQWH[W ���� SS� ��±���

0LQNRZLW]� 7LQD ������� ³&53' DQG WUDQVIRUPDWLYH HTXDOLW\´� ,Q� ,QWHUQDWLRQDO
-RXUQDO RI /DZ LQ &RQWH[W ����� SS� ��±���

0XL]QLHNV� 1LOV ������� ³5HSRUW E\1LOV0XL]QLHNV� &RPPLVVLRQHU IRU +XPDQ5LJKWV
RI WKH &RXQFLO RI (XURSH� IROORZLQJ KLV YLVLW WR 1RUZD\� IURP �� WR �� -DQXDU\
����´� ,Q�

1DWLRQV� 8QLWHG �1RY� ������ ³*HQHUDO FRPPHQW RQ $UWLFOH ��� (TXDO UHFRJQLWLRQ
EHIRUH WKH ODZ � GUDIW´� ,Q� 85/� http://digitallibrary.un.org/record/
779679�

1,0 ������� +XPDQ 5LJKWV� >2QOLQH� DFFHVVHG ���$SULO�����@�
2IILFH RI WKH 8QLWHG 1DWLRQV +LJK &RPPLVVLRQHU IRU +XPDQ 5LJKWV �$XJ� ������

³/HJDO FDSDFLW\ � EDFNJURXQG FRQIHUHQFH GRFXPHQW´� ,Q� ,QFOXGHV QRWHV� 85/�
http://digitallibrary.un.org/record/555152�

�LH� 7RULO 0DULH DQG +HQULN %XOO ������� ³)XQGDPHQWDO 5LJKWV DQG )XQGDPHQWDO
/DZ� 7KH ���� 5HYLVLRQ RI WKH 1RUZHJLDQ &RQVWLWXWLRQ´� ,Q� 7KH $UW RI -XGLFLDO
5HDVRQLQJ� 6SULQJHU�

2VKDQD� 0DULQD ������� 3HUVRQDO DXWRQRP\ LQ VRFLHW\� 5RXWOHGJH�
2ZHQ� *DUHWK 6 HW DO� ������� ³0HQWDO FDSDFLW\ DQG GHFLVLRQDO DXWRQRP\� DQ LQWHU�

GLVFLSOLQDU\ FKDOOHQJH´� ,Q� ,QTXLU\ �����
4XLQQ� *HUDUG ������� ³3HUVRQKRRG 	 OHJDO FDSDFLW\� SHUVSHFWLYHV RQ WKH SDUDGLJP

VKLIW RI $UWLFOH �� &53'´� ,Q� &RQIHUHQFH RQ 'LVDELOLW\ DQG /HJDO &DSDFLW\
XQGHU WKH &53'�+DUYDUG /DZ 6FKRRO� %RVWRQ�� 'LVSRQLEOH HQ�� KWWS���ZZZ� LQ�
FOXVLRQLUHODQG� LH�VLWHV�GHIDXOW�ILOHV�DWWDFK�EDVLF�SDJH�����KDUYDUGOHJDOFDSDFLW\JTGUDIW��
GRF!�>)HFKD GH FRQVXOWD� �� PDJJLR ����@�

6HULHV� /XF\ ������� ³5HODWLRQVKLSV� DXWRQRP\ DQG OHJDO FDSDFLW\� 0HQWDO FDSDF�
LW\ DQG VXSSRUW SDUDGLJPV´� ,Q� ,QWHUQDWLRQDO MRXUQDO RI ODZ DQG SV\FKLDWU\ ���
SS� ��±���

6WHIDQ� 6XVDQ ������� ³6LOHQFLQJ WKH GLIIHUHQW YRLFH� &RPSHWHQFH� IHPLQLVW WKHRU\
DQG ODZ´� ,Q� 8� 0LDPL /� 5HY� ���

81 *HQHUDO $VVHPEO\ DQG RWKHUV ������� ³8QLYHUVDO GHFODUDWLRQ RI KXPDQ ULJKWV´�
,Q� 81 *HQHUDO $VVHPEO\ ������ SS� ��±���

8QLWHG 1DWLRQV �81� ������� &RQYHQWLRQ RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV�
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² ������� ,QFOXGLQJ WKH ULJKWV RI SHUVRQV ZLWK GLVDELOLWLHV LQ 8QLWHG 1DWLRQV SUR�
JUDPPLQJ DW FRXQWU\ OHYHO� $ JXLGDQFH QRWH IRU 8QLWHG 1DWLRQV FRXQWU\ WHDPV
DQG LPSOHPHQWLQJ SDUWQHUV�

2QOLQH PDWHULDO

7KH &RQVWLWXWLRQ RI WKH .LQJGRP RI 1RUZD\ ������� >2QOLQH� DFFHVVHG ���0D\�
����@�

&RQYHQWLRQ RQ WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV� GHFODUDWLRQV DQG UHVHUYDWLRQV
������� DFFHVVHG RQ 0D\ ����� 85/� https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=
_en#EndDec�

-XVWLV� RJ EHUHGVNDSVGHSDUWHPHQWHW �-XO\ �� ������ /RY RP YHUJHPnO �YHUJHPnO�
VORYHQ�� DFFHVVHG RQ 0D\ ����� 85/� https://lovdata.no/dokument/
NL/lov/2010-03-26-9?q=vergem%C3%A5lsloven�

125*(6 +�<(67(5(77 �'HF� ������ +5�����������$� �VDN QU� �����������
VLYLO VDN� DQNH RYHU GRP� DFFHVVHG RQ0D\ ����� 85/� https://www.domstol.
no / globalassets / upload / hret / avgjorelser / 2016 / avgjorelser -
desember-2016/sak-2016-1196-anonymisert.pdf�
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