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SHAPING THE DUTY OF LOYALTY: A COMPARISON BETWEEN THE US AND THE ITALIAN APPROACH

INTRODUCTION

Scientia potentia est: knowledge is power. This is the assumption underlying every
law governing the fiduciary duties, and the duty of loyalty in particular. The fiduciary
duties are the set of obligations and responsibilities that directors have towards the
corporation in which board they are serving. But why is knowledge so closely connected
with the duty of loyalty? Before answering the question, one must first understand what
the duty of loyalty is: it is the duty that obliges directors to canalize their efforts and
actions towards the achievement of the best interests of the corporation, putting them
above any other the directors themselves may be carrying.

Now, the definition does not give clarity to the connection between the fiduciary
obligation and knowledge. The explanation is as simple as that: often times, the director,
while working for the corporation and on its behalf, may face situations in which the
interests of the company quarrel with those they are carrying by virtue of their individual
capacity or other external situations. At the same time, if nobody communicates
anything to the corporation, the manager is the only subject that is aware of the two
(often time conflicting) positions. Thus, they can exploit such awareness to their
advantage, without the other party ever having the possibility to even grasp the duality
of situations in which the director was laying. The information asymmetry that results
from this setting is undesirable, especially for the corporation, because it may be forced
into an unfair business deal without ever being presented the opportunity of a different
outcome. Therefore, if the fiduciary retains all the information for themselves, without
giving the company the chance of fully understanding the terms and the implications of
an operation, they are more contractually “powerful” compared to the corporation. In
parallel, they do not give the corporation the possibility to evaluate whether they are
acting loyally or not. But, if the knowledge is shared also with the company, the

information asymmetry is at least diminished; plus, the entity and the manager are able
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to negotiate in an open manner, reaching a result that is beneficial, fairer and more
desirable for both parties.

The law governing fiduciary duties aims precisely at reducing information
asymmetries and, more broadly, agency costs'. Agency costs are defined as the “fees” (id
est, the “price”, be it in its concrete or figurative meaning) associated with managing the
needs of conflicting parties, also in the process of evaluating and resolving disputes; they
are necessary expenses within any organization where the principals do not yield
complete autonomous powers and, indeed, need an agent to act. The purpose of
fiduciary duties law is to find an efficient way to govern these necessary costs, striking a
difficult balance between the view of the principal, of the agent and of third parties. The
duty of loyalty, among the various fiduciary obligations, represents the field in which
said balance is more complex to reach, because it is inherently connected with constant
information asymmetries, which are often hard to detect for the corporation.

In the US legal system, the duty of loyalty can be broken down into three main
categories: prohibition of competition, conflict of interests (also known as self-dealing
transactions) and the corporate opportunity doctrine, and all of the three are areas in
which who knows more can potentially gain more. In the Italian legal system, art. 2390
cc deals with the prohibition of competition, whereas art. 2391 cc analyses both the
procedure to address potential and actual self-dealing transactions, as well as the
consequences that a director faces if they unduly take advantage of opportunities that
“belong” to the corporation (art. 2391, para. 5 cc). The 2003 reform of corporate law
profoundly changed the wording of art. 2391 cc; among other amendments, it added
this very paragraph, therefore including for the first time in Italian positive regulations
the common law doctrine on corporate opportunity. At the same time, the reform did

not significantly affect art. 2390 cc.

' L. M. FAIRFAX, Fiduciary Duties, in Business Organizations. An Integrated Approach, Foundation Press,
Goleta, 2019, p. 100.
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The whole 2003 reform was inspired by US case law and statutes® indeed, the
relation to the project of the Vietti reform mentioned that the new rule needed to be
closer and more similar to the duty of loyalty of Anglo-Saxon countries. For instance,
Delaware General Corporation Law’ § 144 deals with the consequences of an operation
concluded when one or more of the directors of the corporation carry an interest in it;
the Section provides that the contract or transactions shall not be void or voidable solely
because of that interest, if the transaction is approved by either the majority of
disinterested directors or shareholders, or if the operation is however fair to the
corporation. The first three paragraphs of art. 2391 cc lay out a similar rule, in which
respecting a pre-set procedure for the approval of the transaction serves as a guarantee
that the decision is substantially “correct™.

However, the Italian and the Delaware provisions differ as to the consequences of
the breach of the given procedure. Indeed, DGCL § 144(a)(3) still allows the transaction
not to be considered void or voidable if it is fair to the corporation. The burden of
proving whether the transaction is fair or not relies on the interested director. On the
other hand, art. 2391 cc, para. 3 takes a different perspective. It does allow the
annulment of the transaction, but only if it is actually, or at least potentially, harmful to
the corporation; furthermore, the burden of proving the existence and the reach of the
harm is placed on whoever is challenging the transaction. With the Italian approach,
therefore, annulment is not possible unless the corporation can prove a damage; this
conclusion is evidently inefficient. As mentioned before, the whole purpose of fiduciary
duties law is to reduce agency costs and information asymmetries. The Italian
formulation of interested transaction rules paradoxically places the burden of proving

the harm on the party that s less likely to evaluate whether the board approved an unfair

2 A. BLANDINI, Conflitto di interessi ed interessi degli amministratori di societa per azioni: prime
riflessiont, in Rivista di Diritto Civile, 3, 2004, p. 406.

3 Hereinafter, DGCL.

4Inshort, complying with the procedure set forth by art. 2391, paras. 2-3 cc allows directors to invoke the
business judgement rule, therefore preventing a judge from second-guessing the merits of the decision.
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operation, because it does not have all the information pertaining to the operation at
issue. Thus, it may be interesting to analyze these provisions and how their
interpretation has developed. In particular, the goal of a similar analysis is to see whether
a more efficient outcome is however possible with the current wording of art. 2391 cc,
in terms of balancing the interests of the corporation and those of the director.

The present work will therefore start with an introduction to the Italian and the
US legal framework, which will point out each time similarities and differences between
the two. The comparative approach will not only serve a descriptive purpose, but it will
also help to the nobler goal of guiding the reader through a solution of the proposed
problem.

Finally, the conclusion of the dissertation will briefly cast a path for future
discussions in another area of the duty of loyalty where efficiency and agency costs play
a major role, namely the corporate opportunity doctrine. Indeed, although art. 2391 cc,
para. S was inspired by US case law, and the interpretation provided by Delaware courts
in particular, this provision is an example of a “legal transplant™: the legislator brought
a legal remedy coming from a certain context and introduced it into a different one,
without taking into consideration the discrepancies that exist between them. It seems
logical, then, absent any further indication provided by the formulation of the rule, to
look at how US courts, and Delaware courts more specifically, developed the corporate
opportunity doctrine to see how the provision contained in art. 2391 cc, para. S can be
interpreted. Although this may seem an easy task on the surface, navigating the
multitude of tests® designed by courts through time is a challenge itself. Indeed, the
subject of the corporate opportunity doctrine has existed for about a century, but it is

far from being black-letter law.

3 H. FLEISCHER, Legal Transplants in European Company Law: The Case of Fiduciary Duties, in European
Company and Financial Law Review, 2, 3, 2006.

% In the context of a common law jurisdiction, a test is a legal precedent that is then used to provide a
clearer interpretation to laws with a disputed meaning.
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I. DUTY OF LOYALTY IN ITALIAN LAW

I.1. EVOLUTION AND 2003 REFORM

The rule on contflict of interests in Italy appeared for the first time in 1865, with
the first edition of the Commercial Code. The rule was set out at art. 138, which
prescribed some sort of incompatibility between being the director of a corporation and
other jobs: for example, one could not be at the same time the banker and the director
of a corporation’. The provision was further amended in 1882, with a more complex
formulation resulting in art. 150 of the Commercial Code. When the current Italian
Civil Code was enacted in 1942, it laid out the procedure for conflicting interests at art.
2391, which was then modified in 2003 with the so called Vietti reform?3.

One has to understand the basics of the previous discipline’ to fully acknowledge
the innovative scope of the current legislation. The thoughts that follow will only focus

on what has changed between the old and the new rule™. The first big difference

" L. ENRIQUES, L'evoluzione storica dell’ordinamento italiano, in Il conflitto d’interessi degli

amministratori di societa per azioni, Giuffre, Milano, 2000, p. 92.

¥ The current version of art. 2391 cc is a product of a subsequent amendment enacted in 2005.

? Hereinafter there is the full text of art. 2391 cc before the 2003 reform, in an unofficial translation:
A director, who in a particular transaction has, on his own behalf or on behalf of third parties,
an interest in conflict with that of the company, must inform the other directors and the board
of statutory auditors, and he must abstain from participating in the deliberations concerning the
transaction itself.
In case of non-compliance, the director is liable for the losses incurred by the company as a result
of the transaction.
The resolution of the board can, within three months from its date, be challenged by the absent
or dissenting directors and by the auditors if, without the vote of the director who should have
abstained, the required majority would not have been reached and if it may cause harm to the
company. In any case, the rights acquired in good faith by third parties based on acts performed
in execution of the resolution are preserved.

19 The current text of art. 2391 cc, in an unofficial English translation, reads as follows:
Each director must inform the other directors and the board of statutory auditors of any interest
he has, personally or on behalf of third parties, in a specific company transaction, specifying the
nature, origin, scope and terms thereof; in case he is an officer, he must refrain from the
transaction and refer the matter to the entire board; in case he is the sole director, he must provide
information also at the next shareholders” meeting.
In cases provided for at paragraph 1, resolutions of the board of directors must adequately justify
the reasons and the proper economical advantage (convenienza) for the company.
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between the two is the fact that in the first paragraph the old wording required directors
to give notice of the existence of «conflicting interests», while now they need to give
notice of any interest, be it direct or indirect. The previous rule brought the downside
of making it very difficult for directors’ liability to occur, because the scope of the
conflict needed to be evaluated in light of the circumstances of the occurring
operation'', and it was very easy for directors to claim that they were also acting to pursue
the corporation’s purpose. The 2003 reform changed the scope of the disclosure of the
interest at stake, too: before that, indeed, one was merely required to «give notice» of
the interest, without any further specification on what had to be included in the
information. Moreover, former para. 1 of art. 2391 cc mandated that the interested
administrator refrained from participating in the resolutions thereof. In addition, in the
last judgements before the reform it emerged that, in order to fulfill their abstention
obligation, the manager not only had to renounce their vote, but they also had to
physically leave the room where the vote was taking place: this was considered to be the
only way to really avoid any undue influence to the board"; furthermore, once the
decision was made, they also needed to check if it could be harmful for the corporation®.

Consequently, when the contribution of the interested directors was vital for the

In the event of non-compliance with the provisions of paragraphs 1 and 2 or in the event of
board’s resolutions passed with the decisive vote of the director in conflict of interest, such
resolutions, if harmful to the company, may be challenged by each other director or by the board
of statutory auditors within ninety days from the date of their adoption; a director who
supported the resolution with his vote, if information requirements provided for in paragraph 1
have been met, cannot challenge it. In any case, the rights acquired by third parties in good faith
on the basis of acts performed in execution of the resolution are unaffected.
Each director is liable for damages caused to the company from his action or omission.
Each director is also liable for damages arising to the company from the use, for his own benefit
or the benefit of third parties, of data, information and business opportunities known in the
exercise of his office.

"WF. BONELLL ] principali cambiamenti introdotti dalla riforma del 2003, in Gli amministratori di S.p.A.

a dieci anni dalla riforma del 2003, UTET Giuridica, Torino, 2013, pp. 4-5.

12 M. FRANZONL, Art. 2391, in Socicta per azioni. Tomo III - Dell’amministrazione ¢ del controllo,

Zanichelli, Bologna, 2008, p. 397.

13 App. Milano 6.02.1998; Trib. Sulmona 24.09.1993.



SHAPING THE DUTY OF LOYALTY: A COMPARISON BETWEEN THE US AND THE ITALIAN APPROACH

decision to be made, in the sense that without their vote or opinion there would have
been a standing-off, the corporation lost any chance of completing the operation at all.
Not following this procedure resulted in a cause for the invalidation of the outcome and
was indeed the only basis to annul the decision'. In short, the previous setting posed
mere formal requirements that were ineffective in tackling the actual problems raised by
self-dealing transactions®. It followed the setting of simply imposing some sort of “self-
censorship” and “warning”"¢. Plus, this system could work only under the assumption
that those in charge of deciding after the abstention were independent from the
interested director: they needed to be able to make an autonomous resolution, and not
be dominated by the manager"’.

The provision included in art. 2391 cc was strengthened by the formulation of
art. 2361 cc: on the one hand, the latter prescribed that the duty of abstention was
imposed upon the interested executive committee as well; on the other hand, it imposed
penalty measures in case of violation of the obligation'.

The previous setting did not allow the information given to serve any meaningful
purpose other than eliminating from the vote the interested director: the disclosure
procedure provided for therein did not have any contractual function, with no aim at
bridging information gaps between the director and the corporation; one reason for that
is because our legal system never included a similar function, for any rule; thus it is a

ratio that has always been extraneous to our legal experience. On the other hand, the

4 L. NAZZICONE-S. PROVIDENTIL, Art. 2391 c.c., in Societa per azioni. Amministrazione e controlli (artt.
2380-2409-noviesdecies c.c.), Giuftre, Milano, 2003, p. 157.

15 Ibidem, p. 149.

16 G. ROMANO, La funzione della disclosure nella disciplina degli interessi degli amministratori di S.p.A.,
in Rivista di Diritto della Banca e del Mercato Finanziario, 26,2, 2012, p. 253.

17 Ibidem, pp. 262-263. Even if rendered in the US context, the definition of “independent” provided for
by Delaware courts may apply to the Italian legal system as well; see znf7a, § 11.4.

'8 G. MINERVINI, Gli interessi degli amministratori di s.p.a, in Il nuovo diritto delle Societa. Liber
amicorum Gian Franco Campobasso, UTET Giuridica, Torino, 2006, vol. 2. Assemblea-
Amministrazione, p. 585.
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true rationale behind the prescription was only to get rid of the taint of conflict, and not
prevent any form of director’s unjust enrichment®.

The reform also changed the remedies.

Lastly, the old formulation did not include any justification obligation upon the
board for the convenience of the operation.

There are some other additions that the new legislation brough apart, but they
will be deeper discussed when the current rule will be analyzed.

In short, the whole idea behind the 2003 reform was to increase the efficiency of
the corporation’s organization and governance”. While there are still now some
criticisms that could be moved against the existing framework?, the new law had the
benefit of increasing the level of transparency that directors need to have towards the
rest of the board, thus including the duty of candor in the discipline of director’s
interests®. In other words, the reform changed also the rat/o0 behind the two provisions.
The old rule aimed at eliminating the taint of self-dealing transactions; simultaneously,
the new formulation inspires a more transparent approach, together with a positive
obligation to adopt “best practices” to achieve an ideal corporate governance. The goal
of efficiency will often come into play in the next pages, with the ultimate objective of

reaching an even greater degree of proficiency.

I.2. CURRENT RULE. DUTY OF INFORMATION
As already mentioned, based on the present art. 2391 cc, directors now need to

disclose any interest, be it direct or indirect®, they have in a given operation, even if it is

19 G. ROMANO, La funzione della disclosure nella disciplina degli interessi degli amministratori di S.p.A.,
cit., pp. 257-258.

20 Art. 4, para. 2, lett. b) L. n. 366/2000.

2! L. NAZZICONE-S. PROVIDENTL, 47rt. 2391 c.c., cit., pp. 148-152.

22 Cass., Sez. I, n. 32573/2018.

2 The interest may be personal or on behalf of third parties (¢d est, indirect).
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not conflicting: the board needs to be informed also in the event of an interest that is
consistent or concurring with that of the corporation.

Even if the new rule significantly changed the functioning of the prescription, one
can still view it as imposing limitations on the power of agency and representation of the
fiduciary*. Some authors claim that with the new wording of art. 2391 cc the director is
not entitled to evaluate the scope of its own interest compared to that of the company,
because any interest needs to be communicated®. Others, on the opposite side, focus on
the threshold of legal relevance of the interest at stake: the director keeps the stint of
evaluating whether there could be an interference between their position and that of the
corporation. Following this perspective, when there is complete coincidence, and not
just compatibility, between the manager and the corporation’s interest, one could argue
that the procedure should not be activated; this consideration, however, stems from the
assumption that the disclosure obligation only aims at putting the benefit of the
company above any others’, but does not take into account the second function of the
procedure, that is precisely to facilitate an informed decision making process. The latter
would be hampered if one leaves out perfectly coinciding interests. Plus, once one
admits that there are some situations in which the manager can omit the disclosure, this
may trigger a loop of elusion of the norm, protected by the “perfect coincidence” aura™.
In any event, this is different from saying that every single potential position of the
manager matters and needs to be given notice of: the director should always ask

themselves if the interest they are carrying is relevant for the operation, or even if it

2 AAVV, La gestione ordinaria dell attivita sociale, in La responsabilita degli amministratori nelle societa
di capitali, Cedam, Milano, 2013, p. 126.

23 L. NAZZICONE-S. PROVIDENTTL, 47t. 2391 c.c., cit., p. 153.

26 L. ENRIQUES, La nuova disciplina del conflitto di interessi degli amministratori di s.p.a.: verso una sana
e consapevole disciplina restrittiva. The author suggests as an example of “coinciding” interests of the
shareholder who is also a manager. As the cited source is a typescript document which is unavailable on
databases, the information comes from another source who cited it, and who also suggested that it would
be very difficult to find a precise range of well-defined hypothesis in which the “perfect coincidence”
would apply; see M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, in Amministratori.
Artt. 2380-2396 c.c., F. GHEZZI (a cura di), Giuffre, Milano, 2005, p. 442.
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exists”; it needs to have a minimal degree of relevance, at least to be potentially able to
influence the internal decision-making of the director®: only those are the positions to
be disclosed, otherwise the whole procedure would just become uselessly bargaining. It
is now blatantly accepted that the interest may have economic or non-economic nature;
all it matters is that the interested director may have some sort of utility or benefit in the
operation®: in fact, the reform was inspired by the idea of efficiency. Therefore,
requiring externalization of every potential minimal interest may hinder this very goal,
causing the transparency requirement to become a burden rather than a beneficial
opportunity.

To be more specific, to find where the threshold for disclosure is, one thesis
considers as irrelevant any interest that the administrator carries by virtue of their
position within the corporation (for example, a decision whether to book an hotel room
instead of another, none of which is economically related to the director, for the purpose
of a business trip)*’; another thesis views as relevant only interests that, together with the
specific operation that needs to be decided upon, are precisely and narrowly determined;

furthermore, the achievement of the interest has to be directly and immediately

2" N. ABRIANL, Interessi degli amministratori (art. 2391 c.c.), in Codice delle societa, UTET Giuridica,
Torino, 2016, 2™ ed., p. 1110; A. BLANDINI, Conflitto di interessi ed interessi degli amministratori di
societd per azioni: prime riflession, cit., p. 418. The author suggests that this operation might be tricky,
especially because the other corporation’s constituencies may use the bargain at art. 2391 cc as a sort of
blackmail: one could argue that it is always possible to see an interest for the director in a given operation.
8 G. MINERVINI, Gli interessi degli amministratori di s.p.a, cit., p. 589 G. M. ZAMPERETTL, I/ «nuovo»
conflitto di interessi degli amministratori di s.p.a.: profili sparsi di fattispecie e di disciplina, in Le Societa.
Rivista di diritto e pratica commerciale societaria e fiscale., 9, 2005, p. 589.

2 L. ENRIQUES, La fattispecie, in Il conflitto d’interessi degli amministratori in societa per azioni, Giuffre,
Milano, 2000, p. 150; G. M. ZAMPERETTL I/ «nuovo>» conflitto di interessi degli amministratori di s.p.a.:
profili sparsi di fattispecie e di disciplina, cit., p. 1085. At the same time, the hypothesis in which the
manager is carrying an interest for the benefit of a special group of shareholders, such as the minority, or
other financial instruments” holders, nominated pursuant to art. 2351 cc, does not fall within the scope
of the norm: G. CIAN-A. TRABUCCHL, Art. 2391, in Commentario breve al codice civile, Cedam, Milano,
2022, 15" ed., p. 2884.

3% This thesis is supported by a reasoning by contradiction: if we considered relevant any interest that the
director may be carrying by virtue of their position, there would be countless ordinary business situations
that would be deemed relevant pursuant to art. 2391 cc, such as the idea to relocate the headquarters to
newer and fancier offices. The example shows how absurd such interpretation would be.

10
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dependent on the operation: only when the causation link is so present one needs to
disclose the matter®?2. In this sense, the typical example is the case where the corporation
compensates directors with stock options: these mechanisms are proved to incentivize
short-term profit maximization strategies, that may be seen as potentially conflicting
with long-term plans and corporate interests.

Going back to the letter of the norm, the reform imposes stricter disclosure
obligations: now the director has to provide information pertaining to the nature, the
terms, the origin and the scope of the interest. Drawing a parallel, the extent of the
information to lay out recalls the idea of «all material facts» that § 144(a) DGCL*
requires for Delaware corporations. In other words, especially following the contractual
function that such information carries in US law, the new law strengthened the same
role also in the Italian legal system. Thus, now, the scope of art. 2391 cc, para. 1 is
broader both from a quantitative and from a qualitative point of view: the whole setting
leads towards a decision made taking into account the fair dealing and the fair price of
the operation. The disclosure of the «nature» of the interest refers to its economic or
non-economic relevance, its individuality or plurality, or whether it is conflicting or
concurring; one author suggested, and his view deserves appreciation, that the interested
manager needs to communicate also their reserve price, together with the profits that

they reasonably expect to earn from the operation®; the «origin» requires to precise

3UF. CHIAPPETTA, L organo di amministrazione, in Diritto del governo societario, Cedam, Padova, 2020,
Sted., pp. 193-194.

32 The existence of different interpretation drifts shows how shady and undefined the wording of the 2003
reform is, and that one cannot avoid interpreting it case by case.

3 Infra, § 1L4.

3* G. ROMANO, La funzione della disclosure nella disciplina degli interessi degli amministratori di Sp.A.,
cit., pp. 254-255. The author proposes a new function of the disclosure procedure, after the reform,
which however reaches its broader and more efficient scope only in conflicting situations. Starting from
the reasoning that the interested director is an insider who has some knowledge on certain details of the
operation, they know both their reserve price and the corporation’s. But, for the information provided to
tully serve its purpose of bridging information asymmetries, one crucial additional detail to be disclosed
is the reserve price; otherwise, the interested director will conclude a transaction that is more favorable for
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whether it is a personal or third party interest; the «scope» concerns its entity, whereas
the «terms» are any residual information that the board may need to be aware of to
evaluate the opportunity of the operation®. It must be noted that the «nature, terms,
origin and scope» of the operation are the “ideal” content of the information to disclose,
rather than its “minimal” content. Consequently, when one of them is lacking, one
could not argue that the communication is automatically invalid, unless such
information could have been available and was retained®. Again, the rationale behind
the norm is that there must be full transparency in the communications, as far as
transparency is reasonably possible. For the same logic, even the director who is not
present at the board meeting needs to disclose their interest”.

The manager needs to provide such information whenever they carry an interest
in a given «operation» of the corporation: one must adopt a broad interpretation of the
term, which would include every kind of legally relevant fact that could directly or
indirectly impact the corporation®. Accordingly, art. 2391 cc applies also to the
operations that are delegated to an internal executive committee, with the interested
member of the committee being obligated to communicate their interest to the other
members. Anyhow, a manager who is not part of that committee needs not to be
informed: even if they were, they could not directly influence the decision; thus, the
communication is unnecessary. Conversely, when the committee represents a mere

internal articulation of the board as a whole, with no autonomous decision powers over

them than itis for the corporation. The question thus is: can someone say that, by not providing disclosure
of the reserve price, with all the consequences deriving therefrom, the director caused depletion to the
corporation, and should therefore be held liable? The answer, according to the author, is positive. Contra,
L. ENRIQUES, La nuova disciplina del conflitto di interessi degli amministrators di s.p.a.: verso una sana e
consapevole disciplina restrittiva, cit., p. 8.

3% L. NAZZICONE-S. PROVIDENTTL, 47t. 2391 c.c., cit., p. 154.

3¢ M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., p. 448.

37 M. FRANZONI, 4rt. 2391, cit., p. 396.

¥ G. CIAN-A. TRABUCCHL, Art. 2391, cit., p. 2884.
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a given operation, the other members of the board must be included in the
communication®.

The interested director needs to provide the required information to every other
member of the board and to the board of auditors; for the latter, the director may give
notice only to the president of the board of auditors, and it will be them who will
forward the communication to the others. If one of those that have to be informed does
not receive the message, the obligation is not fulfilled.

The law does not add any specific formal requirement on how the information
has to be delivered: from that, one could argue that it may be disclosed at the moment
of the board meeting and with any means that is adequate to achieve the desired goal®.
Nonetheless, one must compare the latter consideration with the whole system of norms
introduced by the 2003 reform: as one of the goals was to incentivize and enhance an
informed decision-making process by the board (see art. 2381 cc), the interested manager
should always prefer, if possible, a prompt and anticipated communication, which
could enable every member of the board to come to the meeting prepared and
sufficiently informed on the matter. Because of that, the interested director should
prefer the written form, as it would grant more certainty and assurances to the interested
director®’. If the by-laws prescribes a specific means, it must be followed. In any event,
the minutes of the meeting must report the fact that an information on an interested

operation occurred.

39 M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., pp. 464—465.

40Tf the director disclosed their interest as soon as they know it, this would allow the board to take it into
account since the very beginning, already at the preliminary investigation phase; see M. VIETTI, Inzeressi
extrasociali e operagioni con parti correlate, in Le societa di capitali a vent anni dalla riforma Vietti, UTET
Giuridica, Milano, 2023, p. 48.

' M. VENTORUZZ0, Articolo 2391 - Interessi degli amministratori, cit., p. 452.
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I.3. DUTY OF ABSTENTION. THE NEW DUTY OF JUSTIFICATION

The reform changed the obligation of abstention that the previous rule imposed
upon the interested director: there is no mention of such a duty, but the board has to
justify and explain its decision (art. 2391 cc, para. 2). The ratio of the norm is that when
the director carries an interest in the operation, it does not necessarily mean that the
transaction is per se detrimental to the corporation. But, to avoid any taint, the board
must provide reasons for its convenience.

However, some authors suggest that it would be better, even after the reform, for
the director not to participate to the vote*>. Indeed, if the board reaches a decision with
the determining vote of the interested director, it could be annulled. To avoid any sort
of invalidation of the deliberation, the administrator should not express their opinion.
It is worth mentioning that a similar solution bears the downside of not allowing the
board to benefit from the entire participation of its members, who are presumably
appointed and selected on the basis of their expertise. It would be like precisely hiring
someone to do their job, and then asking them not to do it, in order to escape potential
litigation. Plus, this vision is completely against the logic behind the reform.

In any event, with the justification obligation, the new rule enhances at its
maximum the scope of transparency of the decision-making process®. The pre-set
procedure, if correctly followed, neutralizes any information asymmetry, and poses the
right conditions for a bargaining on equal terms. Instead of using a setting that only

prevented a director from deciding in lieu of the whole board, now the dialogue that

42 M. FRANZONIL, Art. 2391, cit., p. 398; G. MINERVINL, G/ interessi degli amministratori di s.p.a, cit., p.
595. The Code of Conduct published by the Committee for Corporate Governance suggests some best
practices to regulate similar circumstances, that can be shaped depending on the specific needs of the
corporation.

43 Cass., Sez. I, n. 32573/2018, cit.
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follows the disclosure contributes to the solution of any potential conflict that could
arise, thus reaching the broader possible utility*.

Of course, the justification obligation imposes a heavier bargain upon the activity
of the board. To avoid a similar consequence, the board may choose to adopt standard-
clauses in the motivation, which would nonetheless bring the downside of hampering
the whole purpose of art. 2391 cc, para. 2%.

It goes without saying that the board complies with the letter of the law only when
the motivation is «adequate»: it needs to be thorough, complete and meaningful,
because it has to provide explanation of all the interests at stake. Therefore, the adequacy
requirement largely depends on the interest of that particular case and on the scope of
the disclosure done by the director in the first place. If the director carries an interest
that has great economic relevance and that is conflicting with the corporation’s, the
board will provide an as detailed as possible justification, which explains and possibly
quantifies why the operation would be convenient. On the other hand, when the
interest at stake is aligned with the corporation’s and has presumably no large scope, a
short and synthetical motivation would suffice*.

Furthermore, one must be able to read why it was convenient for the operation to
be in those terms and why the director’s interest was not influential in the outcome
reached. Thus, the deliberation could be invalid if the justification is lacking, is
inconsistent or unsatisfactory: of course, when there is judicial review of the operation

and the judge inquiries into the adequacy of the motivation, they are not limiting

4 G. ROMANO, La funzione della disclosure nella disciplina degli interessi degli amministratori di S.p.A.,
cit., p. 265.

4 L. F. PaoLuccy, 1l dilemma dell amministratore gentiluomo. Alcune considerazioni ex art. 2391 c.c., in
Le Societa. Rivista di diritto e pratica commerciale societaria e fiscale., 9, 2007, p. 1095. The author also
suggests that courts will not challenge such justifcations and they will not deem them insufficient.

46 M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., pp. 458-459. Another view
considers that the board has a broader discretion when it comes to how to justify: see M. DE POLI,
«Interessi» e «conflitto di interessi> degli amministratori nelle societa per azioni, in Curia Mercatorum,
2005, p. 14.
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themselves to an examination of the respect of the formal procedure; to the contrary,
they dive into the substantive correctness of the deliberation of the board*”.

As already mentioned multiple times, now there is no obligation of abstention.
Conversely, the director’s participation to the board discussion is essential to provide a
better justification of the convenience of the operation.

The duty of justification, as presented here, leaves some questions unanswered:
does the board need to justify only a decision to positively take action? Or is a motivation
needed also the in opposite hypothesis of when it deliberates in the sense of not going
through with a proposed plan? The answer may seem easy on the surface, given the
wording of art. 2391 cc, para. 2. Since it refers to the «convenience» of an operation,
one may think that the board must provide reasons only for an affirmative deliberation:
indeed, from this point of view, there seem to be no duty to justify the non-convenience
of a transaction. This perspective, however, quarrels with the rationale behind the norm.
The director’s interest may very well be that of not pursuing the operation, because, say,
they want their own company to go ahead with that opportunity. In a similar
circumstance, when the board decides that the corporation is not taking the chance, it
needs to thoroughly explain why it is more convenient not to act*. In short, even the
decision not to act is an operation which requires an extensive and adequate explanation
in the sense of art. 2391 cc, para. 2. The ratio behind the need of justification is not to
balance two conflicting interests, but rather to ensure clarity as to why that decision was
made: consequently, one could not argue that when the conflict does not exist the
motivation is not required; it is quite the opposite, indeed: as the objective of the
motivation is to make sure that the interests of the corporation are always preserved,

whenever the director carries an interest, whichever the scope or nature of the interest is,

#7 L. NAZZICONE-S. PROVIDENTL, Art. 2391 c.c., cit., p. 156; Trib. Milano n. 42294-1/2013.

V. MELL La disciplina degli interessi degli amministratori di s.p.a. tra nuovo sistema e vecchi problemi,
in Analisi Giuridica dell’Economia, 1, 2003, p. 160; M. VENTORUZZO, Articolo 2391 - Interessi degli
amministrator, cit., p. 458.
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the board must justify why it reached that outcome, even though it may do so in a less
precise, but still sufficient, manner®.

As there is not a duty of abstention anymore, if the director votes, and their vote
is contrary to that of the corporation, they may be dismissed from their office, pursuant
to art. 2383 cc. Additionally, the director may be subject to criminal penalties, pursuant
to art. 2634 cc and to civil penalties: namely, the obligation to restore the corporation

from the damages suffered, prescribed by art. 2391, para. 4 cc.

I.4. CHALLENGING THE DELIBERATION

Prior to the 2003 reform, one could challenge the deliberation before a judge only
in the event of non-compliance with the duty of abstention imposed upon the interested
director. With the new transparency rule, there are three hypothesis that give rise to
judicial review: (i) the interested director’s failure to fulfill their information obligations;
(i) lack of motivation of the convenience of the deliberation by the board; (iii) decision
made with the determining vote of the interested director. The scenarios s#b (i) and (ii)
aim at promoting a transparent governance, while the (iii) scenario aims at providing a
remedy for wrongdoings in corporate management. Together with these alternative
elements, there are some other cumulative conditions to meet: namely, the actual or
potential harm to the corporation and, if it is one member of the board who is
challenging the decision, they need not to have voted in favor of the decision.

For the first hypothesis, the decision can be annulled because the board was not
informed of all material aspects of the operation. Thus, they were not aware of the fact
that there was an outside interest that was interfering with the corporation’s. Put it
differently, the law presumes that the lack of information altered the process of
formation of the will of the other members of the board, who then were not able to

properly express their opinion, not knowing all the relevant circumstances of the case. A

¥ Supra.
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lack of information pertaining to the conflict does not limit the power to bring the
decision before a judge: a director may not be deprived of their powers for situations
that were not under their control. And this is true also in the event that the director
acquired the information “informally”: if they were aware of the existence of the conflict
for reasons other than the interested director’s disclosure (that is, they obtained that
information indirectly), they still keep their right of appeal before a judge™. There is no
need to prove that, had the board known about the director’s interest, the outcome
would have been different®.

If the board does not sufficiently justity its decision, or it does not provide reasons
for it at all, there is a second motive to require judicial intervention. Once again, the
prove of a different outcome, were the pre-set procedure to have been followed, is not
required. But, who is really entitled to challenge the decision when the board did not
provide reasons for the convenience of the operation, or, whether provided, they were
not enough? Imagine this scenario: the interested director perfectly disclosed their
interest and the board unanimously approved the operation; nonetheless, it did not
explain why the transaction was convenient. In this case, hypo (i) is not relevant, because
the interested director fulfilled their duty and the board was adequately informed; but,
at the same time, no other member of the board can challenge the deliberation, as, being
perfectly informed of all material aspects of the operation, they voted in favor of it. Art.
2391 cc, para. 3, in a similar event, entitles the statutory board of auditors to bring the
decision before a judge.

The third range of hypothesis regards the scenario in which the interested
director’s vote, after full disclosure and adequate justification, is nonetheless

determining for the outcome of the decision. That is to say, had the director abstained

39 This point underlines a significant difference with US law. According to § 144(a) DGCL, for example,
the board of directors needs to vote on the interested transaction after full disclosure of all material facts
pertaining to the deal. Anyhow, disclosure is not needed if the members of the board however already
knew about the terms of the operation.

3! L. NAZZICONE-S. PROVIDENTTL, 47t. 2391 c.c., cit., p. 161.
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or voted against the operation, the board would not have reached the required majority
and, thus, the deliberation would not have passed. The present circumstance gives rise
to a reason to annul the decision. In order to avoid a similar occurrence, the interested
director should abstain from voting, with all the deriving consequences already analyzed.
Bearing in mind that abstention is not mandatory or desirable, the director must vote in
a way that is consistent with the best interests of the corporation. At this point, one may
wonder why it is always preferrable that all board members, even when interested,
participate in the vote. The answer is as simple as that: the board is composed of several
members because the corporation wants to profit from everybody’s expertise and
knowledge. Imposing an abstention obligation on one (or sometimes more, even to the
point where they represent the majority of the board) manager would result in not
benefitting from the judgment of the entire board.

In any event, annulment is not allowed unless the transaction is at least potentially
harmful for the corporation (art. 2391 cc, para. 3). The ratio behind this rule is pretty
straightforward: a conflicting operation is abstractly dangerous for the corporation; thus
the law prescribes additional cautions to allow it. At the same time, there is no need to
activate a whole system of safeguards or remedies when the operation is blatantly fair or
harmless. It is also true that potential harm may very easily become actual harm.
However, for the deliberation to be challenged, one needs to prove only potential harm,
deriving from the conditions listed above. What is relevant to note here is that the
burden of proving the actual or potential harm is placed on who is challenging the
transaction. The analysis will be deepened in the next sections®.

One can challenge the deliberation only within a precise time frame: pursuant to
art. 2388 cc, invalid decisions can be brought before a judge within ninety days from the

date in which they were made. Even if the law does not directly prescribe it, it is correct

32 Infra, §§ 11L.2-1113.
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to say that if the decision requires additional formalities to be effective, the dies a guo for
the calculation of the time coincides with that in which the formalities are fulfilled>*.

Who is entitled to start litigating to annul the deliberation? The answer depends
on several factors. First of all, shareholders are entitled to annul the deliberation only if
it directly influences their position.

Secondly, if the interested administrator did not fully disclose all material aspects
of their interest (even in the event of a non-conflicting interest), every other director,
notwithstanding the content of their vote on the matter, and the board of statutory
auditors can challenge the decision. Again, even if only one of the members of the board
was not duly informed, the obligation had not been fulfilled**. In such circumstances,
the underlying event which gives rise to the power of challenging is the existence of a
director’s interest. Therefore, who starts litigation bears the burden of proving its
nature; all they need to prove is that there is any sort of utility for the director in the
operation at stake>. Conversely, if the interested director fulfilled their obligation, only
members of the board who did not vote in favor of the transaction are entitled to
challenge. In similar matters, absent or dissenting directors will challenge the lack or
inadequacy of the motivation or the will of the board being formed with the
determining consent of the interested director. In other words, the law wants that only
those who were duly informed, when all the other members of the board were as well,
and also voted in favor of the transaction, lack any legitimation of cause. Pursuant to
this reasoning, any administrator who was either dissenting, absent or abstained has full
entitlement to bring action; for similar motives, also an administrator that was elected
after the decision was made can challenge it. There should be no ground to exclude the

legitimation of cause of a consenting director who would want to contest the lack or

33 L. NAZZICONE-S. PROVIDENTTL, 47t. 2391 c.c., cit., p. 164.

3% G. BIANCHI, Gli amministratori di gruppi societari e i conflitti di interessi, in Amministratori e Sindaci.
Gli adempimenti e le responsabilita, UTET Giuridica, Torino, 2010, p. 330.

33 Ibidem, p. 331.
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inadequacy of the motivation: as the duty of justification serves transparency goals, it is
in every director’s concern that such goal is achieved, notwithstanding their vote.

Moreover, the board of statutory auditors® is another entity entitled to start
litigation to annul the deliberation. The board of statutory auditors can challenge the
decision only as a body: its members cannot individually take action. This is a big change
compared to the previous wording of art. 2391 cc, which entitled every auditor to bring
the matter before a judge.

The current framework for a judicial review of the deliberation gives full remedies
in the event of a decision to positively take action. In fact, the decision and any further
operation made pursuant to it can be annulled””. Nonetheless, the same cannot be said
when the corporation deliberates in the sense of not going through with a proposed
plan. Of course, the court can annul the decision, but it can do nothing for the chances
that the corporation lost in the meantime. At most, the judge could certify the positive
knowledge to now pursue the operation, after having annulled the invalid determining
vote of the interested director (who voted contrarily to the interests of the corporation).

Lastly, if a manager who would be entitled to bring action does not do so, could
they be held liable for breach of their duty? The answer may be simple on the surface:
indeed, a manager who could bring action and refuses to do it would probably be acting
negligently. Nonetheless, this outcome deserves a more detailed analysis. While it is true
that directors need to carry out their function in a diligent manner, for lability to occur
the director must first be able to detect the existence of an outside interest. As pointed
out also with regard to the previous rule*, the most balanced solution would be not to

automatically consider liable a director who chooses not to ask for a judicial review, also

3 The present work never takes into account what changes if the corporation does not have the traditional
form, but instead opted for the so called “monistic” or “dualistic” system. See L. NAZZICONE-S.
PROVIDENTL Art. 2391 c.c., cit., p. 167 for a better understanding of the topic.

37 But third parties’ rights acquired in good faith are preserved.

38 L. ENRIQUES, Segue. L'invalidita della deliberazione, in Il conflitto d’interessi degli amministratori di
societd per aziont, Giuffre, Milano, 2000, p. 353.
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in light of the fact that any litigation, whether successful or not, could cause instability

within the corporation.

I.5. SOLE ADMINISTRATOR AND INTERESTED OFFICERS

The reform included a special provision for the interested officer. When they are
carrying an interest in the operation, notwithstanding whether it is a conflicting or a
concurring one, they need to abstain from completing the transaction and the board has
the power back to decide on the matter. At the same time, the officer must respect the
procedure set forth by art. 2391 cc, para. 1 and, hence, inform the board of all material
facts of the operation®. Once this is done, the interested officer can still participate in
the decision-making process, applying all the rules of art. 2391 cc®*".

As far as sole administrators go, the original wording of art. 2391 cc after the 2003
reform did not include a prescription to regulate the hypothesis in which the interested
director was the only one manager of the corporation. For this reason, also in light of the
early criticism that followed the enactment of the Vietti reform®, the legislative decree
n. 310/2004, at art. 11, added the last sentence to art. 2391 cc, para. 1. Even before this
last amendment, the Code of Conduct, at art. 9, proposed that, given the absence of a
board of directors to give notice to, the manager needed to disclose their interest, in the

same form as indicated by art. 2391 cc, para. 1 for an interested member of the board, to

the board of statutory auditors. With the new wording, now, if a corporation is managed

39 M. VIETTL, Interessi extrasociali e operazioni con parti correlate, cit., p- 49.

69 As often happens when comparing two legal system, not all functions are identical. This is the case with
officers: in Italy, the officer (amministratore delegato) is always a member of the board of directors, toos
to the contrary, in the US legal system, this may not always be true.

81 p. P. FERRARO, Gli «interessi degli amministratori» negli organi delegati di societa per azioni, in Il
Notariato, 3, 2012, pp. 334-337.

62 L. NAZZICONE-S. PROVIDENTIL, Art. 2391 c.c., cit., p. 149. While working on the reform, different
solutions were suggested: some prosed that the sole manager would have a duty of abstention and that the
power to deliberate would raise upon the shareholders, some others merely suggested to impose an
obligation to disclose the existing conflict to the board of auditors and shareholders, without requiring
the manager to abstain; lastly, some proposed a combination of the two. Originally, thus, there was no 2d
hoc provision for the sole manager and art. 1394 cc governed their actions; this was also the rule before the
reformy; see, ex multis, Cass., Sez. I, n. 1089/1992; Cass., Sez. I11, n. 4505/2000.
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by a single director, they need to give notice of the interest to shareholders at their first
upcoming meeting. The obligation to inform also the board of statutory auditors still
exists even after the reform.

However, form the wording of the norm one cannot understand how and when
such communication must occur. Technically, informing the board of auditors should
be easy, and thus one could assume that the manager should give notice prior to the start
of the operation. The situation is different for disclosure to shareholders: it would be
highly inefficient and too burdensome to wait and start the operation only after the
meeting, because the first upcoming meeting could happen months after and, therefore,
the corporation would be paralyzed for an excessive time. Following this approach
would bring away the whole proficiency that the reform wanted to introduce. One
solution of this kind could be calling together an ad hoc shareholder meeting to discuss
the matter and verify whether shareholders are in favor or against the operation. While
the proposed fix would in theory be lawfully possible, and it would serve the purpose of
an ex ante shareholder approval of the operation, it would also be again burdensome,
inefficient and time consuming. Thus, the only meaningful interpretation of the last
part of art. 2391 cc, para. 1 is to view it as allowing for the communication to be
transmitted even after the completion of the operation, for an ex post check on its
convenience. Furthermore, assuming that shareholder did not approve the operation,
because they consider it to be against the best interests of the corporation, they would
have no power to stop the director from completing the operation nonetheless (other
than, probably, revoking them). Put it differently, the ex ante communication would
not only be inefficient, but it would not even serve the same purpose that it has when it
is made to the board, because, in any event, shareholders would not be directly involved

in the decision®. Absent any other indication of the by-laws, which could impose

63 Also M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., p. 475 reaches the same
conclusion.
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different and stricter obligations, such as to disclose (also informally, without an ad hoc
meeting) to each shareholder individually all material facts of the interest, this appears

to be the best solution, also consistent with the underlying idea inspiring the reform.

I1.6. ART. 2391 CCAND ART. 1394 CC

Before the 2004 abovementioned amendment to art. 2391 cc, the conflict of the
sole administrator could be regulated also applying art. 1394 cc. Even after the most
recent modification, however, the two provision are still related to one another.

One first remark on the matter: art. 1394 cc represents the general rule, applying
to the “conflict of interests”, while art. 2391 cc is the special norm, concerning the
interests of directors and imposing a duty of transparency, candor and diligence upon
the managers®; consequently, it does not govern conflict of interest situations in the
stricter and more technical meaning; rather, it poses a pre-set procedure to be followed
to guarantee the correctness of the decision-making.

In addition to that, as noted by the Italian Court of Cassation, art. 1394 cc and
art. 2391 cc stand on a mutually exclusive relation®. Each of them applies to a different
set of hypothesis: art. 2391 cc refers to when there is a deliberation by a board, setting
forth the conditions for the annulment of the decision, whereas art. 1394 cc specifies
under which conditions a contract can be annulled. Consequently, the sphere of
applicability of art. 2391 cc remains only where there is a board decision-making
procedure and where such deliberation determined the terms of the contract to be
concluded, even if the formal execution of the contract is left to the interested officer or
director; on the other hand, art. 1394 cc casts the path for the annulment of the contract
when a board discussion is lacking, which leaves the option of the sole administrator or

of the director who acted without prior consultation of the board, with all the

64 Cass., Sez. II, n. 32573/2018, cit; F. RAFFAELE-M. CoLuzzi, I conflitto di interessi degli
amministratori tra diritto comune e diritto delle societa (di persone e di capitali), in Rivista di Diritto
Societario, 2019, pp. 193-194.

65 Cass., Sez. I, n. 1525/2006; Cass., Sez. I, n. 3501/2013; Cass., Sez. II, n. 9054/2022.
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consequences deriving thereof*. In any other circumstances, before reaching the
annulment of the contract, one needs to seek prior annulment of the deliberation which
authorized it, and they must also prove the other contracting party’s bad faith. Hence,
the corporation is somehow less protected when the board approved the operation:
traditionally, the justification for that came from the idea that the dialectic process inside
the board was a strong enough assurance for the corporation. For this reason, art. 1394
cc applies also in the event that the executive officer went beyond the limits set forth by
the deliberation authorizing the operation, or acted without the permission of the
board?.

The reference to art. 1394 cc is important for another reason: one way of
interpreting the norm sees it as not requiring proof of the harm to annul the contract.
As art. 1394 is the general norm, while art. 2391 imposes a special discipline for
corporations, one could see if the reasoning underlying the interpretation of art. 1394

could apply by analogy to the interpretation of art. 2391 cc®.

I.7. APPLICABILITY OF ART. 2391 CC

The reform undeniably changed the sphere of applicability of art. 2391 cc. The
norm now encourages a more informed approach in the decision-making process,
because it does not refer to mere conflicting operations anymore, but it rather embraces
all deliberations in which a director may be carrying an interest. As the number of
prescripted formalities has increased, so have the risks connected with such
deliberations: there are more grounds to challenge the validity of the deliberation and
the process used to reach a decision. Even so, it is still very hard to successfully bring

action before a judge, because the obstacles to overcome are enormous®.

6 D. SCARPA, Specificazione di responsabilita e segmentazione gestoria nell amministrazione di s.p.a., in
La Responsabilita Civile, 7, 2011, p. 489.

7 Cass., Sez. I, n. 24156/2022.

88 Infra, § 11LS.

89 M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., p. 488.
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In order to strike a balance between the undesirability of an excessive bargain and
the need to ensure an adequate flow of information between the members of the board,
which could possibly result in a more efficient outcome, one may think of several ways
to limit the risk of making a harmful decision.

One first option could be an ex ante intervention on the by-laws: there could be a
clause which could derogate the distribution of deliberation powers among the
members of the board; to be more precise, the by-laws could allow the board to delegate
some matters to non-interested members, from time to time and based on the specific
circumstances of the case.

As already mentioned, the president of the board could also exclude the interested
director from the vote: there is no obligation to do that, and this is only to avoid the risk
of the decision being challenged. Of course, the consequences are those already pointed
out: the board will not benefit from the participation of all its members, who could
contribute to a vaster decision-basis and, secondly, but also consequently, if the
interested directors are several, the possibility of a paralyzed board faces up once again.
However, to be frank, nothing in the law prohibits the corporation from adopting a
similar clause in the by-laws. And the by-laws could limit the applicability of this very
rule as well: instead of prohibiting the vote of the interested director zout court, the
choice of whether to impose the abstention would be left to the president of the board.
While the first option would be more rigid, but also more certain, the second one could
leave room for flexibility, but potentially more confusion and disputes.

One other solution could be taking into account the determined position and
characteristic of every single member of the board: if there are some managers who are
less likely to be involved in interested operations, the board should consider whether to
delegate ez bloc such subject to those who are less likely to be interested.

Whichever settlement a corporation may choose to adopt, it must ensure that a

quorum for a valid decision is always present, because, applying by analogy art. 2368 cc
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for interested shareholders, which does not include abstaining sharcholders for the
formation of the guorum, abstention or delegation may cause the abovementioned
paralysis. A different interpretation of art. 2368 cc sees it as applicable only in cases of
voluntary abstention, thus the analogy will not work for abstention that is “forced” by
the president. But it may be useful to specify that if there are some directors that are

excluded from the vote, they may not be counted towards the formation of the guorum.

1.8. PROHIBITION OF COMPETITION AND CORPORATE OPPORTUNITY DOCTRINE

Lastly, the “Italian version” of the duty of loyalty is completed by art. 2390 cc and
art. 2391 cc, para. 5. The two norms regulate respectively the prohibition of competition
and the so called corporate opportunity doctrine. In this sense, interested transactions,
competing operations and the corporate opportunity doctrine represent three shades of
the same color.

Art. 2391 cc, para. 5, in particular, was introduced in the Italian legal system by
the Vietti reform, and it is inspired by the corporate opportunity doctrine of common
law countries”™. In short, directors need to act with due care and putting the interests of
the corporation above their own: accordingly, they should allow the corporation to
benefit from a business opportunity before anyone else, even the manager to whom the
opportunity was first presented. This then turns into a series of tests which are applied
in the US experience and that could be transposed into the Italian legal system, with
some due precautions’.

While this is not the place to extensively explore the room for improvement of art.
2391 cc, para. S, it must be noted that the similarity between the Italian rule and the
doctrine developed in the US may not be so stringent, especially because it seems that

the Italian legislator did not take into account the aim underlying the doctrine: as the

' D. R. Duccl, L appropriazione di corporate opportunities da parte di amministratori di societa. Tests
giurisprudenziali e definizione della fattispecie., LUISS Guido Carli.
"' M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., pp. 490 and following.
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corporate opportunity doctrine is one of the areas of law in which agency costs play a
major role, any attempt to regulate the matter should always be enlightened by the

purpose of reaching the highest possible degree of efficiency”.

2 D. R. Duccl, L appropriazione di corporate opportunities da parte di amministratori di societa. Tests
giurisprudenziali e definizione della fattispecie., cit., p. 93.
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II. DUTY OF LOYALTY IN US LAW

I1.1. SOURCES OF US CORPORATE LAW

Whenever someone has to deal with certain aspects of the law of a foreign country,
they should first analyze the sources of law which govern that particular legal system. It
is even more so when one has been educated in a civil law jurisdiction but has to switch
to a common law one. Therefore, the present section should start with a brief
introduction on the sources of corporate law in the US.

First of all, corporate law is mainly a matter of state law, which means that the fifty
States of the US federation have fifty different bodies of corporate law rules. However,
there has been a trend of unification and harmonization among the various jurisdictions,
brought up by different factors that will thereinafter be scrutinized.

While amendments have certainly increased the degree of specificity provided by
statutory law, corporation statutes are not all-encompassing: the role of judge-made law
is indeed that of filling the gaps left by state regulations. As far as fiduciary duties go,
judicial interpretation contributed through time to the creation of standards and
principles that are now part of the body of corporate law. Thus, common law principles
elaborated by courts represent the second level of sources of US corporate law.

Although not of primary importance for the present work, the federal
government adopts regulations that apply to corporations in the US. The degree of
intervention of federal legislation mainly regards public companies. Federal involvement
started for the most part as a response to the 1929 crisis: in 1933 the Securities Act was
enacted, regulating disclosure obligations connected to raising money in capital markets,
and in 1934 the Securities Exchange Act imposed periodic reporting requirements and
proxy disclosure rules on public corporations”. In recent years, the Congress passed the

Sarbanes-Oxley Act (2002), as a response to accounting scandals, and the Dodd-Frank

7 A. R. PALMITER, The Corporation - An Overview, in Corporations. Examples€SExplanations, Wolters
Kluwer, Boston, 2015, 8" ed., p. 11.
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Act (2010), mainly concerned with banking regulation, in the aftermath of 2008
financial crisis™. The new pieces of legislation indirectly impacted corporate governance,
in the sense that they imposed, among other things, stricter requirements on the
composition of audit and compensation committees, calling for some degree of
independence, and some major reforms on shareholders rights”. For the purpose of the
present work, federal regulations on corporate governance will hardly be mentioned.
Moreover, publicly traded corporations are also subject to rules of private nature,
enacted for example by the NYSE™ and the NASDAQ”, which apply to any
corporation that wants to have their stock traded in such markets™. Again, the present
work will not deal with these rules.

In addition to that, model laws represent another layer of sources of law. Soft law
in the US is one of the factors that is leading the abovementioned uniformity and
modernization process. Despite not being legally binding, it represents and attempt to
harmonize state law on the matter. Among them, the American Law Institute Principles
on Corporate Governance” and their official comments represent principles of best
practices that can offer guidance for the interpretation of corporate law, whereas the
Model Business Corporation Act®, in its current 2016 version, is the official statute
adopted in more than thirty states.

Finally, there is another last factor that has brough to harmonization in US law:

the role of Delaware legislature for corporate law. Indeed, Delaware statute on corporate

4 Ibidem, p. 12.

73 Ibidem. E. g.: the Dodd-Frank Act imposed that shareholders in publicly-traded corporations have a
“say on pay” right and authorizes the SEC to pass rules giving shareholders the ability to nominate
directors to the board.

¢ New York Stock Exchange.

7" National Association of Securities Dealers Automated Quotation System.

"8 C. MALBERTI, 1/ dovere di fedelta degli amministratori nel diritto degli Stati Uniti d’America,
Universita Luigi Bocconi, p. 5.

7 ALI Principles.

% MBCA. A. R. PALMITER, The Corporation - An Overview, cit., pp. 9-10. The MCBA is completed by
its official comment, the Model Business Corporation Act Annotated, 5” ed.
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law and its related case law shapes and influences all other states’ law and judicial
interpretation®. The DGCL is the most innovative and modern in the US and many
reforms start from an initiative there. This is because statutory changes are first drafted
by the Council of Corporate Law Section, a special committee of the Delaware bar
association, and then passed by state legislature. The high specialization of the members
of the Council, together with a special legislative procedure for any amendments to the
DGCL that ensures no control by any interested groups, guarantees that such modernity
is always preserved and fostered. In addition, Delaware has a special court for corporate
law cases: the Court of Chancery, in which judges appointed on the basis of their
expertise decide all cases related to corporate law. Consequently, Delaware case law is
followed also by other states’ courts and is seen as providing predictability on a wide
range of corporate law issues®, and especially on fiduciary duties matters®. While there
is an ongoing debate on whether the popularity of Delaware corporate law is really a
product of the quality of its legislature™, the fact that Delaware is the main state of
incorporation for many businesses still now makes it impossible to discuss about
corporate law without pointing out the predominant role of this body of law. Moreover,
many states have tried to imitate Delaware’s model. Accordingly, the DGCL has become
another factor that brought to uniformity in states’ corporate law. Other strong

constituents of US corporate law are that of the state of New York and that of the state

81 In re Tops Holding II Corporation, et al., Debtors., 646 B.R. 617 (Bkrtcy.S.D.N.Y. 2022). The US
Bankruptcy Court, S.D. New York, while applying corporate law of the state of New York, used Delaware
corporate law as a starting point; it first analyzed the duty of loyalty as interpreted by Delaware courts and
then concluded that New York corporate law was substantially similar to that of Delaware for the matter
at stake, so Delaware law principles could apply.

82 A. R. PALMITER ¢t al., Corporate Federalism, in Business Organizations. A Contemporary Approach,
West Academic Publishing, St. Paul, 2019, 3 ed., pp. 127-129.

83 Indeed, Delaware courts establish standards of review for directors and officers’ decisions,
communicate standards of conduct for directors and officers and shape corporate governance best
practices (sometimes even in absence of finding liability). In general, Delaware law is deferential to
business decisions and there are remote prospects of director/officer liability.

% For a better understanding of such debate see F. H. EASTERBROOK, The Race for the Bottom in
Corporate Governance, in Virginia Law Review, 95, 2009.
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of California. Anyhow, the analysis provided for in the following pages is not limited to
just these three pieces of legislation but will indeed refer to other examples when and if

necessary.

I1.2. INTRODUCTION TO FIDUCIARY DUTIES IN GENERAL

According to Delaware law, there are three kind of duties that fiduciaries owe to
the corporation®: the duty of care, the duty of loyalty and the duty of good faith.
Nonetheless, there are no clear boundaries between the three, and there are reasons to
believe that there are two more duties to add to the picture: the duty of oversight*® and
the duty of obedience”. Broadly speaking, the duty of care refers to director’s conduct
when making a decision that does not involve a conflict of interests, whereas the duty of
loyalty governs director’s conduct when making a decision that involves a conflict of
interests.

The duty of care concerns the attentiveness and prudence of the board of directors
while evaluating advantages and disadvantages of an operation and, thus, reaching a
decision®. This is the standard of conduct that directors have to follow in carrying on
their obligations. The degree of diligence that each director must bring to the table
depends on the individual’s skills and competence; put it differently, if a member of the

board has some expertise in a given field, they are expected to make a decision taking into

85 This work will only analyze the duties that directors owe to the corporation, and, to some limited extent,
to shareholders. The debate regarding to whom fiduciary duties are owed relates also to the broader topic
of the corporate purpose and will not be discussed here. Sometimes a brief reference to other corporation
constituencies will be in order, but it will not be the main focus of the examination. In addition to that,
this discussion will not focus the broad topic of fiduciary duties in the context of mergers and acquisitions
specifically: the argument is so vast and complex that it would deserve a whole entire dissertation.

8 L. M. FAIRFAX, Fiduciary Duties, cit., p. 237.

7 A. R. PALMITER, Duty of obedience: the forgotten duty of U.S. Corporate Law, in Rivista di Diritto
Societario, 3, 2013.

88 Grabam v. Allis-Chalmers Manufacturing Co., 188 A.2d 125 (Del. 1963). This decision contains what
is usually referred to as the definition of the duty of care: «directors of a corporation in managing the
corporate affairs are bound to use that amount of care which ordinarily careful and prudent men would
use in similar circumstances».
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account what their experience as experts suggests®: this concept is often referred to as
“constructive” care. Delaware’s standard of care for directors in a corporation is derived

from common law. But the MBCA, at § 8.30, codified it:

«[e]Jach member of the board of directors shall act in good faith and
in a manner the director reasonably believes to be in the best interests

of the corporation»”.

In other words, directors need not to act negligently while performing their tasks; at the
same time, they need not to be flawless or prescient. As the Official Comment to the
MBCA § 8.31 notes, generally a director is not exposed to personal liability if they made
an «unwise decision». The standard of care required may vary depending on the kind
or size of the business directors are entrusted with”. However, there is a difference
between the standard of conduct and the standard of review of the function at stake: the
latter can be explained as the amount of deference that courts will allow when reviewing
directors’ decisions; there is general agreement in saying that the standard of conduct
which directors need to follow while performing merely requires them not to act
negligently: thus, the standard of conduct is negligence®. As far as the duty of care goes,
indeed, the standard of review constantly applied by courts is the business judgement

rule”, which presumes that directors and officers carry out their functions in good faith,

¥ R. D. FREER-D. K. MOLL, Fiduciary Duties, in Principles of Business Organizations, West Academic
Publishing, St. Paul, 2018, 2™ ed., p. 276.

% However, the wording is very broad and leaves some questions unanswered, like when is a director
acting in the best interests of the corporation? Again, it is for courts to answer these questions, usually on
facts-specific basis.

9V F. A. GEVURTZ, Duties of Directors and Officers, in Corporation Law, West Academic Publishing, St.
Paul, 2021, 3" ed, pp. 281-282.

92 S. BAINBRIDGE, The Duty of Care and the Business Judgement Rule, in Corporate Law, West Academic
Publishing, St. Paul, 2020, 4™ ed., p. 125; M. A. EISENBERG, The Duty of Good Faith in Corporate Law,
in Delaware Journal of Corporate Law, 31, 2006.

%3 Such a deferential standard is known also in the Italian legal system. Nonetheless, its scope is much
narrower. This work composition will not address a comparative analysis on the matter; but, for more
information, see AA V'V, Business judgement rule e mercati finanziari, in Consob, 2016.
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after careful evaluation of all material elements reasonably available to them, in order to
reach a thoughtful and informed determination for valid purposes. The presumption
can be rebutted only by showing that the person involved acted in a grossly negligent
manner”™. Accordingly, the standard of review imposes liability only for gross
negligence”. For the business judgement rule to come into play, four conditions must
be met: (i) a judgment must have been made”; (ii) the manager must have informed
themselves with respect to the judgement, to the extent that they reasonably believed to
be appropriate under the circumstances of the case; (iii) the decision must have been
made in good faith; (iv) there must not be self-interest in the transaction”. When these
preconditions are met, the inquiry must end”. Courts, when reviewing the actions of
the board for matters related to the duty of care, assess the issue along two axes: (i)
process and (ii) substance™; from a (i) procedural standpoint, courts mandate that every
decision is taken after careful evaluation of all information reasonably available at the
moment in which the decision is made, whereas (ii) substantive care requires that the
decision is not wasteful or irrational: a decision is wasteful if it involves «an exchange of

corporate assets for consideration so disproportionately small as to lie beyond the range

9 Aronson v. Lewis, 473 A.2d 805 (Del. 1984). The case is mainly known for providing the two-step test
to assess whether a demand to be made before commenicing a derivatitve suit is demanded as futile;
however, it is also helpful to better define the meaning of the business judgmement rule standard in
connection to a grossly negligent conduct.

93 S. BAINBRIDGE, The Duty of Care and the Business Judgement Rule, cit., p. 125; M. A. EISENBERG, The
Duty of Good Faith in Corporate Law, cit., p. 29; F. A. GEVURTZ, Duties of Directors and Officers, cit., p.
293. For a definition of what «gross negligence» means, see Ibidem, p. 296. One of the justifications
provided for such divergence between standard of conduct and standard of review is that standards of
conduct can be aspirational, in order to encourage norms of better behavior, but, for policy reasons, rules
governing liability can be more restrictive: see M. A. EISENBERG, The Divergence of Standards of Conduct
and Standards of Review in Corporate Law, in Fordbam Law Review, 62,437, 1993. For a criticism of the
double standards see F. A. GEVURTZ, Duties of Directors and Officers, cit., p. 309.

% A decision not to take action is as protected as one to positively act. But for the rule to apply there must
have been some sort of deliberation; indeed, there is no protection where directors have made no decision
at all. The consequences of inaction are subject to review. S. BAINBRIDGE, The Duty of Care and the
Business Judgement Rule, cit., p. 141.

97 M. A. EISENBERG, The Duty of Good Faith in Corporate Law, cit., p. 17.

%8 S. BAINBRIDGE, The Duty of Care and the Business Judgement Rule, cit., p. 128.

9 F. A. GEVURTZ, Duties of Directors and Offficers, cit., p. 297.
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at which any reasonable person might be willing to trade»'*, which means that the
decision is irrational and does not serve any business purpose. Any operation that is
wasteful is also #/tra vires: consequently, even if the shareholders voted on the matter (at
least when not unanimously), they cannot save a transaction which amounts to waste'*’.
Being it a presumption, it is for the plaintiff challenging the transaction to prove that an
operation occurred without prior due information or that it did not aim at serving any
valid business reason. As the standard is very deferential, the threshold to find directors
liable is high: therefore, even if directors made a decision that later turned out to be
detrimental for the corporation, courts will not impose liability if the it was not a taken
in the context of a conflict of interests or if it had proper motivation'”*. The duty of care,
and, with it, the scope of the business judgement rule, has evolved through time, with
Smith v. Van Gorkom'” playing a pivotal role in this process. The case is probably the
most famous ever decided by Delaware courts, and it led to major amendments to the
DGCL". For this reason, a few words must be spoken on the matter: the case involved
the review of Trans Union’s board of directors’ deliberation on a proposed merge with
another corporation, created just for the operation to go through and controlled by
Pritzker, who was friend with Trans Union’s CEO, Van Gorkom. Shareholders
challenged the transaction, seeking its avoidance, or, alternatively, compensation for
damages, claiming that directors did not use good care in passing the operation. The deal
was approved only after a twenty-minute oral presentation by Van Gorkom, and the

board meeting in which the merger was deliberated lasted just two hours; directors did

100 Byehm v. Eisner, 746 A.2d 244 (Del. 2000).

UF. A. GEVURTZ, Duties of Directors and Officers, cit., p. 322. Courts are more likely to second guess
procedural claims rather than substantive claims; see R. D. FREER-D. K. MOLL, Fiduciary Duties, cit., p.
287.

192 This is not to say that such a rule has no limitation. The Supreme Court of Delaware, in affirming a
Court of Chancery’s decision, seemed to open to some exception: see Gimbel v. Signal Companies, Inc.,
316 A.2d 619 (Del. 1974).

103 Symith v. Van Gorkom, 488 A.2d 858 (Del. 1985).

104 L. M. FAIRFAX, Fiduciary Duties, cit., p. 263. Some, including the dissenting opinion of Justice
Mcneilly, argue that the conduct of directors did not even rise to simple negligence.
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not have the possibility to read the paperwork, nor were they advised in advance as to
the matters of the meeting. No independent consultant was ever involved in the
decision-making process. On top of that, Van Gorkom did not review the documents
prior to signing them. On these facts, the Supreme Court of Delaware found that
directors did not exercise due care in consenting to the transaction, as it was not based
on an informed determination, and held them liable for breach of such a duty. In the
aftermath of the case, Delaware amended its corporation statute, modifying § 102(b)(7)
DGCL. The newly worded provision allows corporations to include exculpatory clauses

in their by-laws, to limit directors’ (and somewhat officers™®)

liability for monetary
damages for breach of a fiduciary duty. However, the caveat does not apply to breaches
of the duty of loyalty and to actions or omission not in good faith. Following Delaware
example, many other states enacted a similar rule. Exculpation clauses are just one of the
means that corporations can choose to encourage directors to take business risks without
the fear of personal liability'"; there are also statutory and contractual indemnification,
and insurance policies. Another way for directors to shrink their liability is for them to
rely upon the opinion of experts. In any event, their reliance must be reasonable and in
good faith. Indeed, there is no exemption if the board uncritically accepts external
consultants’ advice or when the advice is clearly inconsistent with other material facts
that are otherwise available to the board!””.

Moving now on to the duty of loyalty, it must first be pointed out that it involves

three different concepts: (i) conflict of interests, (ii) prohibition of competition and (iii)

the corporate opportunity doctrine. The idea behind each of these perspectives is that

105 The 2022 amendment to the DGCL includes some sort of protection also for officers.

106 For a more developed analysis on the desirability of the business judgement rule, see S. BAINBRIDGE,
The Duty of Care and the Business Judgement Rule, cit., p. 133. The author also argues that the rule should
be one of proclaiming judicial abstention rather that intervention, albeit in terms of deferential review.
1077, D. Cox-T. L. HAZEN, Directors’ and Officers’ Duty of Care and Loyalty, in Business Organizations
Law, West Academic Publishing, St. Paul, 2020, 5t ed., p. 125; Hanson Trust PLC v. ML SCM
Acquisition, Inc., 781 F.2d 264 (2™ Cir. 1986).
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directors should never put their own interests beyond the corporation’s, and it is very
well defined by the famous Shakespearian wording of Justice Cardozo in Meinhard v.

Salmon'®®:

«[a] trustee is held to something stricter than the morals of the
market place. Not honesty alone, but the punctilio of an honor the

most sensitive, is then the standard of behavior».

The most relevant aspects of the duty of loyalty will be deeper analyzed in the next
paragraphs, but for now it is relevant to highlight that, when a breach of the duty of
loyalty occurs, the standard of review will not be the deferential business judgement;
instead, courts will review the issue applying more exacting entire fairness test, which
very often involves a shift of the burden of proof to the director. In fact, they will need
to prove that the transaction was a result of a fair dealing and a fair price, and that, thus,
the corporation benefited from the operation. Loyalty is different in kind and not only
in substance from the duty of care. Usually, duty of care claims relate to a misfeasance
of the entire board, and judicial second guessing in similar circumstances may have
detrimental effects on the efficiency of the decision making process. In contrast, self-
dealing is typically more difficult to detect, especially because it rarely implicates the
entire board and those who are involved will often try to conceal their misbehavior, to
benefit from its potential gains'®. This is why conflicting transactions may be an area of
actions in which it is more sensible to limit board discretion!*.

Even though the distinction between the duty of care and the duty of loyalty may

seem clear on the surface, it is when it comes to the duty of good faith and the duty of

18 Aeinbard v. Salmon, 164 N.E. 545 (N.Y. 1928).

109'S. BAINBRIDGE, The Duty of Loyalty, in Corporate Law, West Academic Publishing, St. Paul, 2020, 4*
ed., p. 175.

HOW. T. ALLEN et al., Conflicting Transactions: The Duty of Loyalty, in Commentaries and Cases on the
Law of Business Organization, Wolters Kluwer, Boston, 2012, 4" ed., p. 269.
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oversight that the line begins to fade. It is precisely to avoid much of this sort of

confusion that commentators have now proposed to relive the duty of obedience'".

112

In the so-called Disney cases'?, the Supreme Court of Delaware, for the first time

in its history, indicated that the duty of good faith is a separate duty distinct from the
duty of care and the duty of loyalty'". The cases, however, do not define what the duty
of good faith consists in; instead, the Supreme Court explained that a fiduciary acts in
bad faith if they engage in an «intentional dereliction of duty, a conscious disregard for
one’s responsibilities»''. Just a few months later, the Supreme Court of Delaware, in
Stone v. Ritter'™, changed its findings and held that the duty of good faith is not a
distinct duty, but rather a corollary of the duty of loyalty, in the sense that failure to act
in good faith cannot cause direct fiduciary liability, because the director’s obligation of

good faith is just a condition of the duty of loyalty:

«([flirst, although good faith may be described colloquially as part of
a “triad” of fiduciary duties that includes the duties of care and
loyalty, the obligation to act in good faith does not establish an
independent fiduciary duty that stands on the same footing as the
duties of care and loyalty. Only the latter two duties, where violated,
may directly result in liability, whereas a failure to act in good faith
may do so, but indirectly. The second doctrinal consequence is that
the fiduciary duty of loyalty is not limited to cases involving a
financial or other cognizable fiduciary conflict of interest. It also
encompasses cases where the fiduciary fails to act in good faith. As

the Court of Chancery aptly put it in Guttman, “[a] director cannot

"R, ATKINSON, Obedience as the Foundation of Fiduciary Duty, in The Journal of Corporation Law, 34,
2008; A. R. PALMITER, Duty of obedience: the forgotten duty of U.S. Corporate Law, cit.

"2 Brebm v. Eisner, cit.; In re Walt Disney Co. Derivative Litigation, 906 A.2d 27 (Del. 2006).

13 L. M. FAIRFAX, Fiduciary Duties, cit., p. 275.

"4 In re Walt Disney Co. Derivative Litigation, cit.

115 Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362 (Del. 2006).
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act loyally towards the corporation unless she acts in the good faith

belief that her actions are in the corporation’s best interest”»''¢.

It goes without saying that a similar approach only creates greater confusion, in an area
of law in which other factors contribute to even more uncertainty. It is to avoid said
puzzlement that scholars have recently suggested to “revive” the duty of obedience'".
What supporters of this theory contend, in short, is that the duty of loyalty and care may
sometimes not be enough to describe the corporate legal landscape. Even if independent
and disinterested'"* directors approve a transaction in a fully informed manner after
careful evaluation of advantages and disadvantages of the operation, concluding that it
would be in the best financial interests of the corporation to violate a particular legal
norm, the decision would still be subject to judicial scrutiny. But the court will find that
neither the duty of loyalty nor the duty of care is breached, because directors were
informed, independent, disinterested, and acted for the financial benefit of the
corporation. At the same time, no court will uphold an operation that clearly and
knowingly violates the law'". Based on this reasoning, scholars assert that another duty
would be at stake in similar situations: the duty of obedience; in particular, obedience to
positive law and to the articles of incorporation of the corporation, defining the scope
of authority the director is granted'*. This obligation was originally part of the body of
fiduciary duties in for-profit corporations'*. Basically, no corporation could act beyond
the powers accorded by the by-laws and the articles of incorporation, ze. it was not
allowed to act u/tra vires; the duty of obedience was useful to the extent that it made

sure the corporation was (is) powerless to violate even non-corporate norms. As soon as

16 Ihidem.

H7R. ATKINSON, Obedience as the Foundation of Fiduciary Duty, cit.; A. R. PALMITER, Duty of obedience:
the forgotten duty of U.S. Corporate Law, cit.

"8 For a precise definition of the terms “independent” and “disinterested” see 7nf7a, § I1.4.

19 A. R. PALMITER, The Corporation - An Overview, cit., p. 229.

120 Gearbart Industries, Inc. v. Smith Intern., Inc., 741 F.2d 707 (5% Cir. 1984).

12U A. R. PALMITER, The Corporation - An Overview, cit., p. 229.

39



SHAPING THE DUTY OF LOYALTY: A COMPARISON BETWEEN THE US AND THE ITALIAN APPROACH

judicial review of corporate actions moved from corporate power to fiduciary duties, the
ultra vires doctrine was not used anymore, and with it the duty of obedience lost its

122

force'”. Nonetheless, one cannot say that just because the duty of obedience is not

included in the body of fiduciary duties, now directors can act with conscious disregard

123 showed,

of what the law prescribes. To the contrary, as Stone v. Ritter and other cases
said obligation just falls within another category, namely the duty of good faith and,
subsequently, the duty of loyalty. Reviving the duty of obedience will have the favorable
payoff of bringing order and certainty in an area of law where shadows prevail.
Nonetheless, extensive case law'** and scholars' do not include the duty of
obedience among the classic fiduciary duties. Instead, they divide fiduciary duties into
three categories, as mentioned above. Notwithstanding which view one may share'*, it
is necessary to dive into what they mean when they refer to the duty of good faith. Again,
one must remember that there is not much consensus on what the borders of good faith
are. One possible definition sees it as comprised of a general baseline conception and
some more specific obligations arising thereof’”. Good faith includes subjective
honesty, often defined as sincerity, non-violation of generally accepted standards of
decency in business practices, non-violation of generally accepted basic norms of

corporate law and fidelity to one’s office’®. The reason why good faith comes into

question so frequently is because it can serve a gap-filling function: the traditional

122 A. R. PALMITER, Duty of obedience: the forgotten duty of U.S. Corporate Law, cit., p. 442.

123 Ex multis, In re Caremark Intern., Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996).

124 Ex multis, Cede € Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993); Cinerama, Inc. v. Technicolor,
Inc., 663 A.2d 1156 (Del. 1995); In re Landmark Land Company of Carolina, 76 F.3d 553 (4™ Cir. 1996);
Malone v. Brincat, 722 A.2d 5 (Del. 1998).

125 M. A. EISENBERG, The Duty of Good Faith in Corporate Law, cit.; C. A. HILL-B. H. MCDONNELL,
Stone v. Ritter and the Expanding Duty of Loyalty, in Fordbam Law Review, 76, 3, 2007.

126 For example, former Vice Chancellor Leo Strine firmly opposed the triadic view that the majority
supports. In many of his opinions, indeed, he reframes the duty of good faith as an essential element of
either the duty of care or the duty of loyalty. Among others, see In re Gaylord Container Corp.
Sharebolders Litigation, 753 A.2d 462 (Del. Ch. 2000); In re ML/EQ Real Estate Partnership Litigation,
Civil Action No. 15741 (Del. Ch. 1999).

127 M. A. EISENBERG, The Duty of Good Faith in Corporate Law, cit., p. S.

128 Ihidem.
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conceptions of the duty of care and the duty of loyalty do not cover all kids of managerial
misconduct. For this motive, courts use good faith as a tool to respond to social changes
that could not be easily accommodated otherwise: judges can create new specific
fiduciary obligations starting from the baseline conceptions of good faith'?. Directors
and officers’ duties towards the corporation can be seen as a continuum going from the
duty of care to the duty of loyalty’*. The more one expands the scope of the duty of
loyalty beyond its traditional view", the lesser gaps there are for good faith
considerations. Conversely, if the duty of loyalty is limited to its narrower, more
common, understanding, all the misconducts that fall outside loyalty and care will be
scrutinized under a good faith standard. Again, starting from this framework, courts can
then develop more specific obligations for frequent fact patterns'*>. The duty of candor
is a good example of how the spectrum works: affirming that directors owe to the
corporation an obligation of candor means that they need to be frank, open and sincere
when they communicate with corporate actors. In other words, they need to provide
not just adequate information, but they also need to be complete. This includes the
obligation not to mislead, which is the obligation not to make intentionally or recklessly
false statements, as well as the obligation to duly inform; under the latter, managers are
required not to intentionally or recklessly fail to inform other corporate constituencies
when they would reasonably need such information. One can frame the duty of candor

as being an extension of the duty of loyalty’*, but it can also be argued that the

129 Ibidem; C. A. HILL-B. H. MCDONNELL, Stone v. Ritter and the Expanding Duty of Loyalty, cit., p.
1787.

130 C. A. HILL-B. H. MCDONNELL, Stone v. Ritter and the Expanding Duty of Loyalty, cit.

131 The traditional definition of the duty of loyalty comes into play when one or more directors or officers
have a material interest in a decision that conflicts with the interests of the corporation and its shareholders
in that decision; Jbidem, p. 1790.

132 Ibidem, p. 1796.

133 1. D. Cox-T. L. HAZEN, Directors’ and Officers’ Duty of Care and Loyalty, cit., p. 251.

34 L. A. HAMERMESH, Calling Off the Lynch Mob: The Corporate Director’s Fiduciary Disclosure Duty,
in Vanderbilt Law Review, 49, 5, 1996; L. P. Q. JOHNSON, After Enron: Remembering Loyalty Disconrse
in Corporate Law, in Delaware Journal of Corporate Law, 27, 2003.
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obligation stems from the duty of good faith’. Without doubting of the normative
nature of the duty of good faith, mapping out fiduciary duties as a spectrum, rather than
adopting a firmer distinction of them, with the precise need to treat good faith as
something distinct from the others', brings the advantage of allowing for more
flexibility and reconciling it with the same vision adopted for the duty of oversight'”".
Finally, as far as the very duty of oversight is concerned, it is defined as directors’
obligation to monitor the corporation and its affairs. Therefore, it is implicated when
directors fail to make a decision or fail to act in a situation where they should have acted.
Because of their inaction, the corporation (or its employees) engaged in liability-
producing activity'*. In other words, fiduciaries are responsible for preventing any
activity that could cause a harm'™ to the corporation. Again, the doctrine for
determining when directors can be held liable for a failure to monitor on corporation’s
affair has developed thanks to Delaware courts. The thoughts that follow, without the
aim of exhaustively present the matter, are dedicated to a brief explanation of the prongs
matured through time. It is worth noting, however, that judges, when solving disputes
on directors’ monitoring responsibility, do not refer to it as something other than the
duty of care or the duty of loyalty; rather, their approach makes the issue fall within one
or the other. Anyway, the supervisory function has become more and more important,
especially with regard to managing the financial and regulatory risks a corporation faces

in the course of its business'*’. When dealing with matters of controlling responsibility,

135 M. A. EISENBERG, The Duty of Good Faith in Corporate Law, cit., p. 38.

136 As contended by M. A. EISENBERG, The Duty of Good Faith in Corporate Law, cit. As often argued,
conceding too much autonomy to the duty of good faith would also undermine the balance between
deference to director’s liability and director’s accountability for their decisions; see S. BAINBRIDGE et al.,
The Convergence of Good Faith and Oversight, in UCLA Law Review, 2008.

137 Stone ex rel. AmSouth Bancorporation v. Ritter, cit.

38 L. M. FAIRFAX, Fiduciary Duties, cit., pp. 237, 293.

139 Be it a direct harm, as in the case of loss of profits, or an indirect harm, such as the risk of facing a
lawsuit that could result in some sort of liability for the corporation.

140 A. R. PALMITER et al., Board Oversight, in Business Organizations. A Contemporary Approach, West
Academic Publishing, St. Paul, 2019, 3ded, p- 670.
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one has to bear in mind that directors are not expected to directly supervise every aspect
of the business. This will lead to a high level of inefficiency. That is, as one of the most
cited cases on the topic points out, director should not put in place a system of
«corporate espionage»'*. The Supreme Court of Delaware stated that if there is no
cause for suspicion, there is no duty to establish a mechanism of micromanagement to
detect any kind of wrongdoings that directors do not even know exist. This approach is
often referred to as the “red flag approach”, which obliges the board to respond to a
«cause for suspicion»'*. However, in Caremark the court slightly revised its finding,
counter-narrowing the Graham rule. In short, when there is no ground to suspect
deception, boards or officers cannot be charged with liability simply for assuming the
integrity and honesty of their employees'. At the same time, the court held that
directors of a corporation have a duty to make good-faith efforts to ensure that an adequate
internal corporate information and reporting system exists, in order for them to become
aware of any misconduct that may be occurring within the corporation'*. In sum, directors

need to be reasonably'*

informed about relevant aspects of the business. If such a system is
not in place, the board can be held liable for non-compliance with existing legal standards. In
framing the aforementioned rule, the court reckoned that the duty implied here is the duty

of care. Conversely, in Stone v. Ritter, as stated before, the court held that director’s failure to

Y Grabam v. Allis-Chalmers Manufacturing Co., cit.

142 Tbidem. For a deeper discussion on the corporation’s need to investigate, see J. S. PICCINI, Director
Liability, the Duty of Oversight, and the Need to Investigate, in Business Law Today, 2011, pp. 1-3.

3 In re Caremark Intern., Inc. Derivative Litigation, cit. For a better understanding of the evolution of
Delaware’s jurisprudence, see F. A. GEVURTZ, Duties of Directors and Officers, cit., p. 284; M. J.
LOEWENSTEIN, The Corporate Director’s Duty of Oversight, in The Colorado Lawyer, 33, 27, 1998. For
more recent developments on new factors for the breach of the duty of oversight, see K. M. KING,
Marchand v. Barnhill’s Impact on the Duty of Oversight: New Factors to Assess Directors’ Liability for
Breaching the Duty of Oversight, in Boston College Law Review, 62, 2021; G. MCHUGH, From Director
Liability to Officer Liability to ESG Caremark Claims: A Natural Evolution?, in Emory Corporate
Governance and Accountability Review, 10, 2, 2023.

44 In re Caremark Intern., Inc. Derivative Litigation, cit.

145 The degree of such reasonableness depends on the adequacy of the system put in place. It is a matter of
business judgement to assess if the mechanism designed is adequate for the purposes that it is intended to

S€rve.
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146 a5 their misconduct shows also

engage in proper corporate oversight is an issue of loyalty
inability to act in good faith. The case at stake outlined that conscious failure to monitor
existing reporting systems results in directors’ liability. To conclude, therefore, there are four
prongs that may cause accountability for the breach of the duty of oversight: (i) the failure to
appropriately respond to knowledge of lack of compliance with legal standards; (ii) the failure
to appropriately address “red flags”; (iii) the failure to establish an appropriate information
and reporting system; (iv) the failure to appropriately comply and monitor that system'*’. It
is important to remember that much of the recent federal intervention concerning corporate
law now overlays with this very duty.

In summary, fiduciary duties can be distinguished into two main categories: the duty
of care and the duty of loyalty. The duty of good faith does not represent an autonomous
duty that, if breached, can cause direct liability for directors; to the contrary, it represents a
corollary of the duty of loyalty and many of the principles outlined to define it already
constituted the old duty of obedience. At the same time, directors’ obligation to monitor
operations of the business may fall within the category of the duty of care, as in Caremark,
but also that of the duty of loyalty, as the Supreme Court of Delaware indicated in Stone v.

Ritter. Therefore, not even the duty of oversight is an autonomous obligation.

I1.3. EVOLUTION OF THE DUTY OF LOYALTY AND POLICY CONSIDERATIONS

The duty of loyalty requires directors to act in the best interests of the

148

corporation'*. Of course, the scope of the duty of loyalty is not limited to conflicting

146 Even though Chancellor Allen decided the case on the basis of the duty of loyalty (in the sense that
good faith is a secondary element of the duty of loyalty), if one reads the opinion attentively they may note
that the real groundwork of the argument was the duty of care; see S. BAINBRIDGE ¢t al., The Convergence
of Good Faith and Oversight, cit., p. 38.

7 L. M. FAIRFAX, Fiduciary Duties, cit., p. 307.

148 Tt very often happens that the best interests of the corporation are aligned to those of shareholders.
Nonetheless, this may not always be the case: the corporation has other constituencies, and their
perspective also may be taken into account while directors make decisions. Of course, the debate on
whether directors are indeed allowed to conduct the business for the interests of stakeholders, instead of
shareholders, goes together with the debate on corporate purpose. See supra, note 85. For two opposite
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transactions, but this is an area of corporate actions where it is particularly easy for
directors to put their own interests above the company’s.

Broadly speaking, acting loyally means that directors should not seek to obtain
personal benefit at the detriment of the corporation they are meant to serve.

Obviously, when there is a chance for administrators to have a financial advantage
on the transaction, their motives towards the operation may change. One cannot deny
that often times these deals may be favorable to the corporation, but it is also true that
some other times they have no other purpose than bringing personal convenience to
those that approve them, without giving something else to shareholders. And it is also
undeniable that not even market forces can prevent this from happening'®’; to the
contrary, they may actually drive directors to break their duties.

At the same time, the broad notion of conflicts of interests also implies situations
in which directors are entrusted with other interests they carry on behalf of someone
else. In these cases, the conflict is indirect: that is, it is not the director themselves that
has an interest opposed to the corporations’, but they are also a fiduciary for a third
party, and they have to respect the duties stemming from that position as well. Indirect
conflicts arise in other contexts, too: for example, when one of the director’s relatives has
a conflict in the operation™".

As Justice Cardozo in Meinhard v. Salmon underlined, the duty of loyalty entails
also a moral basis: as fiduciaries are in charge of someone else’s business, they should
always put that people and their business’ interests above their own. Especially because

economic factors alone are not enough to prevent this opportunism from happening,

statements on corporate purpose, see Jobn F. Dodge and Horace E. Dodge v. Ford Motor Company et al,
170 N.W. 668, 1919 (Mich. 1919); Shlensky v. Wrigley, 95 NE 2d 173 (IIl. App. 1968).

149 A. R. PINTO-]. A. FANTO, The Duty of Loyalty and Conflicts of Interests, in Understanding Corporate
Law, Carolina Academic Press, Durham, 2023, 6™ ed., p- 281. The topic of law and economics will be
further discussed in the next chapters. See nfra, § I11.1.

130 See MBCA § 8.60.
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and the law cannot rely solely on someone’s moral to ensure that their duties are
respected, rules, stricter that those concerning the duty of care, are in place.

The duty of loyalty stems from the agency principles, but it is far more complex
in the corporate framework. This is for two main factors: on the one hand, corporate
stakeholders are an intricate landscape, full of different entities, all of them related to
some extent to the corporation; in other words, the principal — agent relationship is
turther enriched by other constituencies, whom directors owe fiduciary duties to. On
the other hand, such constituencies are often fragmented and unorganized™".

Modern statutes now recognize what has just been discussed, and therefore allow
self-dealing transactions, provided that there is candor and/or the operation is fair.
Nonetheless, it has not always been this way. In the past, courts would consider
transactions that involved a conflict as being plainly void, to circumvent any temptation
to the fiduciary. The approach was motivated by the fact that judges feared that directors
would take advantage of their position at the expense of the master they were supposed
to work for. And the absolute prohibition applied even if directors could not gain any
positive consideration from the agreement’*>. The principle was very easy to manage:
one solution fitting every situation. Of course, it failed to take into account those cases
in which the deal could in fact positively impact the corporation. The rule changed when
corporate practices changed: with the day-to-day operations becoming more and more
complex, judges soon recognized that some of these transactions were not only
beneficial, but sometimes necessary. Plus, more and more corporations had directors
who served in multiple boards at once (a situation referred to as “interlocking
directors”), not only when parent-subsidiary transactions were involved, and the plain

prohibition applied also in these circumstances'. Although the old rule could

SUW. T. ALLEN et al., Conflicting Transactions: The Duty of Loyalty, cit., p. 270.
1521.D. Cox-T. L. HAZEN, Directors’ and Officers’ Duty of Care and Loyalty, cit., p. 238.
153 F. A. GEVURTZ, Duties of Directors and Officers, cit., p. 341.
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somehow be escaped with the interested director not voting on a particular matter'*,
this situation carried the downside of not allowing the corporation to profit from the
judgement of the full board.

For these reasons, courts shifted from the void standard to the voidable standard.
The grounds for voidability varied from jurisdiction to jurisdiction, but they all entailed
some level of scrutiny on the fairness of the operation, at the dealing stage and/or on the
substantive outcome that was reached. The first cases after the aforementioned shift
used a very high standard, but it ensured a certain degree of flexibility and adaptability:
early judgements required the decision-making process and the terms of the deal to be
fair, with the burden on the fiduciary™. Procedural fairness usually mandated full
disclosure of the conflict and director’s ability to be independent, while substantive
fairness could be assessed through multiple factors: the value of what was received
compared to the market value, what other options were considered and what more or
less they could have brought, the degree of necessity of the deal, the quality of the
disclosure, inquiry in any relevant terms of the deal, what directors gained from the
operation'*®.

The first statutory response to such changes came from California™’, and stated
that the operation was not void or voidable solely because of the conflict, if, upon
disclosure, it had been approved either by shareholders or disinterested directors, or its
terms were reasonable at the time of the approval. As the disjunction «or» contained in
the statute demonstrates, the rule looked at the procedure or at the outcome of the

transaction, posing a significant difference with the common law rule.

154 This device was indeed the rule in Italy before the 2003 reform; see supra, § L.1.

155 F. A. GEVURTZ, Duties of Directors and Officers, cit., p. 341; A. R. PINTO-]. A. FANTO, The Duty of
Loyalty and Conflicts of Interests, cit., p. 285.

136 A.R.PINTO-J. A. FANTO, The Duty of Loyalty and Conflicts of Interests, cit., p. 286. Some cases seemed
to suggest that not even full disclosure alone was enough to prevent voidability.

157 California Civil Code, § 311 (1931), later replaced by Corp. Code § 820 (1947).
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Said shift was also brought about by changes in the way fiduciary duties were seen.
The traditional discipline stemmed from the common law doctrine of trusts:
accordingly, fiduciaries were trustees of a beneficiary; modern corporations, anyway,
view their relationship with directors more as a contractual one, that entails mutual
obligations between those that are party to it, including a duty of loyalty. Therefore, the
change in the approach reflects the change in which such duties originate"®. There are
different models now in the US, that can be classified into three distinct categories: the
strong model, the semi-strong model and the weak model. A further inquiry into each

of them is now necessary.

I1.4. THE DIFFERENT MODELS TO RECONCILE DIRECTOR’S CONFLICT

As stated above, the degree of judicial intrusion into conflicting transactions varies
from jurisdiction to jurisdiction. There are three primary ways to reconcile the
implications of compliance with statutes with disinterested director’s approval.

Before deepening the analysis on the topic, a clarification on the concept of
“disinterested” and “independent” directors may be useful.

On the one hand, the concept of “independence” refers to the position of a
director who makes a decision based on the corporate merits of the subject before the
board rather than extraneous considerations or influences. This definition is followed
not only by Delaware courts, which worded it, but also by many others throughout the
US™. To put it differently, directors lack independence when they are beholden to
another interested director or so under the influence of an interested director that their

discretion would be sterilized'®.

158 A similar approach allows for more efficient results.

159 Aronson v. Lewis, cit.; In re Bidz.com, Inc. Derivative Litigation, 773 F.Supp.2d 844 (C.D. Cal. 2011);
Robert Hack v. Theodore M. Wright, et al, 396 F.Supp.3d 720 (S.D. Tex. 2019).

10 Gries Sports Enterprises, Inc. v. Cleveland Browns Football, Co., 496 N.E.2d 959 (District Court of Ohio
1986).
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On the other hand, a director is “disinterested” when they have no financial
interest in the transaction, or indirect financial interest through close family ties or
business relationships, that would affect their judgement. In simpler terms, they do not
appear on both sides of the transactions nor expect to derive any personal financial
benefit from it in the sense of self-dealing®".

Disinterestedness and independence are two separate ideas. You can be an (i)
interested, independent, (ii) disinterested, non-independent (iii) interested, non-
independent and (iv) disinterested, independent director. Orman v. Cullman'* better
specified the distinction: the Court of Chancery held that a director is interested if (i)
the director personally receives a benefit or would sufter a detriment from the challenged
transaction that is not shared with other shareholders of the corporation, which is material to
the director; or (ii) the director is on both sides of the transaction. A director is not
independent if they make a decision under the control of another colleague, which means
that (i) the director is “dominated by” the other party because of a special relationship or force
of will; or (ii) the director is “beholden to” the other party, because the other party has the
power to decide whether the director continues to receive a material benefit. In the present
context, keeping in mind the distinction is important because statutes often refer to
“disinterested” directors, but, most of the times, for the purpose of this subject there is no
need to be also independent.

Clarified this, it is now time to turn to the degree of judicial scrutiny of conflicting
transactions. Although courts have relaxed their level of intervention in the past decades, one
can still distinguish three main approaches: the weak model, the semi-strong model and the

strong model.

10 A, R. PALMITER, Duty of Loyalty - Self-dealing transactions, in Corporations.
Examples€FExplanations., Wolters Kluwer, Boston, 2015, 8" ed., p. 292.
162 Orman v. Cullman, 749 A.2d 5 (Del. Ch. 2002).
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The first one was used by California courts in the early decisions following the
enactment of § 820 of the Corporation Code'®. In Remillard Brick Co. v. Remillard-
Dandini Co.'** the plaintiff, a Remillard-Dandini’s minority shareholder, alleged that the
controlling stockholder of the corporation used their power to enter contracts with another
company they wholly controlled, to the detriment of Remillard-Dandini and with significant
financial advantages for that other company. The conflict of interests was however disclosed
to shareholders, and the statute did not expressly require disinterested shareholder approval.
Here, the court reasoned in the sense that § 820 did not automatically validate the contract
solely because there was shareholder’s approval upon disclosure. To the contrary, the Section
did not provide that the agreement was valid just because the conflict was known to those
who voted on the matter. What it said was that a transaction could not be deemed invalid
because of the mere existence of a conflict, if the other conditions listed in the Section were
met. In other words, it only eliminated the taint of the involvement of interested directors in
approval. Therefore, the court still needed to assess whether the transaction was valid or not,
and it used the fairness test to decide if it had to be voided, as it did not view literal compliance

with the statute as precluding a fairness inquiry. The court did not get rid of the early

163 Section 820 of the Corporations Code, enacted in 1947, provided:
Directors and officers shall exercise their powers in good faith, and with a view to the interests
of the corporation. No contract or other transaction between a corporation and one or more of
directors, or between a corporation and any corporation, firm, or association in which one or
more of its directors are directors or are financially interested, is either void or voidable because
such director or directors are present at the meeting of the board of directors or a committee
thereof which authorizes or approves the contract or transaction, or because his or her votes are
counted for such purpose, if the circumstances specified in any of the following subdivisions
exist:
(a) The fact of the common directorship or financial interest is disclosed or known to the board
of directors or committee and noted in the minutes, and the board or committee authorizes,
approves, or ratifies the contract or transaction in good faith by a vote sufficient for the purpose
without counting the vote or votes of such director or directors.
(b) The fact of the common directorship or financial interests is disclosed or known to
shareholders, and they approve or ratify the contract or transaction in good faith by a majority
vote or written consent of shareholders entitled to vote.
(c) The contract or transaction is just and reasonable as to the corporation at the time it is

authorized or approved.
164 Remillard Brick Co. v. Remillard-Dandini Co., 241 P.2d 66 (Cal. Ct. App. 1952).
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common law standard requiring the transaction to be fair, and it kept the burden of proving
such fairness on the fiduciary. In Cookzes Food Products, Inc. v. Lakes Warehouse Distributing,
Inc'%, again, the rule was challenged. Iowa statute contained a disjunctive provision, similar
to the California one. A director and controlling shareholder of a closely held corporation
had a contract for the exclusive distribution and contract of the company’s products. Even
though the agreements were very profitable, minority shareholders initiated a lawsuit
challenging them, asserting that they constituted a violation of the duty of loyalty. As in
Remillard, the court held that the statute merely eliminated the taint of conflict, without
plainly validating the transaction when an approval was obtained. In short, weak statutes view
that compliance with the letter of the law is not enough to change the common law, with the
burden still on the fiduciary and the need for the operation to be intrinsically fair to the
corporation. Accordingly, courts were allowed to use an exciting standard while reviewing
the transaction.

The semi-strong approach, instead, deems that following the procedure set forth by
the statute (that is, approval by a majority of disinterested directors of the board) just shifts
the burden to the plaintiff. Therefore, even if disinterested fiduciaries approve the
transaction, fairness is still an issue and the court retains its voidability power. So, if only
disinterested directors approve the transaction, the court can still consider both the procedure
and the substance. But if there is shareholder approval, the agreement can be avoided solely
when there is waste. The waste standard makes it more difficult for the claimant to prove a
breach of the duty. The New York Business Corporation Law and the latest California
courts’ interpretation of California General Corporation Law belong to this category'*.

The last, and probably most modern approach, is the strong model, which implies
that compliance with the formal requirements of the statute allows directors to simply

invoke the business judgement presumption, therefore imposing a highly deferential

165 Cookies Food Products, Inc. v. Lakes Warebouse Distributing, Inc., 430 N.W.2d 447 (Iowa 1988).
166 A. R. PINTO-]. A. FANTO, The Duty of Loyalty and Conflicts of Interests, cit., p. 291.
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standard to review the operation. Delaware is considered to adopt a strong approach.
The main difference between the current California statute and § 144(a)'*” DGCL is
that, in addition to disclosing the personal conflict, one must also give information
about the terms of the transaction (the law prescribes that all «material facts» pertaining
the operation are disclosed or are known to those entitled to vote thereon). It is worth
noting that even if the wording of the statute does not mention a voting from a
disinterested party, in order for the judicial inquiry to be limited, courts add this

168

element'®. Recent decisions confirm that an approval by disinterested directors allows

the board to invoke the business judgment rule'”’. In Benibana of Tokyo, Inc. v.

170

Benihana, Inc."”’, the Supreme Court of Delaware affirmed that a conflicting transaction

167§ 144(a) DGCL provides the following:
(a) No contract or transaction between a corporation and 1 or more of its directors or officers,
or between a corporation and any other corporation, partnership, association, or other
organization in which 1 or more of its directors or officers, are directors or officers, or have a
financial interest, shall be void or voidable solely for this reason, or solely because the director or
officer is present at or participates in the meeting of the board or committee which authorizes
the contract or transaction, or solely because any such director’s or officer’s votes are counted
for such purpose, if:
(1) The material facts as to the director’s or officer’s relationship or interest and as to the contract
or transaction are disclosed or are known to the board of directors or the committee, and the
board or committee in good faith authorizes the contract or transaction by the affirmative votes
of a majority of the disinterested directors, even though the disinterested directors be less than a
quorum; or
(2) The material facts as to the director’s or officer’s relationship or interest and as to the contract
or transaction are disclosed or are known to the stockholders entitled to vote thereon, and the
contract or transaction is specifically approved in good faith by vote of the stockholders; or
(3) The contract or transaction is fair as to the corporation as of the time it is authorized,
approved or ratified, by the board of directors, a committee or the stockholders.
168 1. M. FAIRFAX, Fiduciary Duties, cit., p. 282.
199 Earlier decisions were not as clear: see Fleigler v. Lawrence, 361 A.2d 218 (Del. 1976). In Fleigler the
court was less deferential and did not read § 144(a) as precluding any judicial interference with the
decision, and thus reviewed the transaction under the fairness test. It must be noted that in that context
there was not approval by a majority of disinterested shareholders.
170 Benihana of Tokyo, Inc. v. Benibana, Inc., 906 A.2d 114 (Del. 2006). The court here counter-narrowed
the approach took in Marciano v. Nakash, 535 A.2d 400 (Del. 1987), where it stated that compliance
with either § 144(a)(1) or § 144(a)(2) would allow a deferential standard under the business judgement
rule. Benihana takes the view that only approval by disinterested directors can trigger the business
judgement presumption, while the standard is a bit heightened when approval comes from controlling
shareholders (see zzzf7a, § I1.5); but when both § 144(a)(1) and § 144(a)(2) are respected the presumption
regulates the scrutiny again.

52



SHAPING THE DUTY OF LOYALTY: A COMPARISON BETWEEN THE US AND THE ITALIAN APPROACH

is valid if the material facts as to the director’s interest are disclosed or however known to the
board and the board in good faith authorizes the transaction by an affirmative vote of the
disinterested directors. § 144(a) DGCL thus provides “safe harbors” to protect the agreement.

Also Subchapter F of the MBCA adopts something similar: it indeed exempts a deal
from being attacked if it is authorized by «qualified> directors, disinterested shareholders, or
a court under a fairness standard. The comment to § 8.60 clarifies that a conflict arises when
a director is either (i) a party in the operation, (ii) has a material financial interest (that is, an
interest that would reasonably be expected to impair their judgement in the approval
procedure), or (jii) knows that a related person is a party or has themselves a material financial
interest; for the purpose of the rule, a «related person» could be for example a relative or an
entity in which the director or their relative serves as a director, but not a close friend.
Following the clarification provided by § 1.43 MBCA, a director is «qualified» when he or
she does not carry a conflicting interest and does not have any «material relationship» with
another director carrying a conflict. Essentially, under the MBCA, directors need to be both
disinterested and independent, in the sense explained at the beginning of this paragraph. Plus,
compared to what § 144(a) DGCL required, there must be approval by at least two qualified
directors for the transaction to be insulated from judicial scrutiny, and they must deliberate
while the interested parties are not present. The MBCA takes the great credit of brightly
determining what falls within the rule and which transactions are, to the contrary, not
covered'”.

The ALI Principles design a similar rule: director self-dealing is valid if, upon full
disclosure, the courts find the deal to be fair at the time in which it was entered, or a majority
of disinterested directors (not less than two) or shares approved or ratified the transaction'”>.
Since the rule requires «full disclosure», the court should focus on the quality of such

disclosure prior to anything. But, if someone seeks to challenge an operation, they bear the

171§ 8.60(1) MBCA.
172§ 5.02 ALI Principles. Approval by shareholders can still be challenged under the waste standard.
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burden of proving any irregularity in the deal, in addition to its unfairness'”. At the same
time, ALI Principles explicitly allow some self-dealing operations to occur, without any
turther procedural safeguard to be respected to confirm the transaction, if they are agreed
upon ex ante and stated in the articles of incorporation or in the by-laws or by a board or

shareholder resolution!”*

. Such an agreement brings the advantage of eliminating an ex post
inquiry on whether the conflict arose and what consequences it should carry.

Some have suggested an even broader interpretation of the “safe harbor” test:
whenever there is a conflicting transaction, such transaction is never voidable if it is fully
disclosed and authorized or approved by disinterested members of the board or shareholders,
or if it was fair to the corporation at the time in which it was authorized'”. Courts never
followed a similar interpretation, also on the assumption that it would stretch too much the
wording of safe harbor provisions.

One final remark: all these procedures have in common the alternativity between
approval and fairness. It is worth pointing out that courts, when “majority of the minority”
approval is missing, would consider it as an indication of unfairness: that is to say, if
disinterested directors voted against the operation, it is probably because they deemed it to be
unfair, or, worse, they did not even vote on it because they did not have the chance to or
because they were not informed on the material facts pertaining to it. Either way, the

outcome is that the “safe harbor” is not met. In other words, the two tines are tangled and

courts consider such a failure as a sign not to meet the requirement of the third prong'®.

173 As the ALI Principles are a soft law mechanism, they are hardly applied by state courts. Case law indeed
choose to place the burden of demonstrating fairness on the fiduciary: this approach is in line with the
idea of efficiency surrounding the design of the whole conflict of interests legislation. See 7zfra, § 1I1.1; J.
D. Cox-T. L. HAZEN, Directors’ and Officers’ Duty of Care and Loyalty, cit., p. 242.

174§ 5.09(a) ALI Principles.

S W. T. ALLEN et al., Conflicting Transactions: The Duty of Loyalty, cit., p. 284.

176 F. A. GEVURTZ, Duties of Directors and Officers, cit., p. 354.
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I1.5. SHAREHOLDERS’ APPROVAL AND ITS CONSEQUENCES

As shown above, many modern statutes mention that the transaction can be
approved by shareholders. However, there is discussion on what effects stem from the
approval. Historically speaking, shareholder approval comes from the principle of
ratification in agency law. In simple terms, if the principal approves the operation
concluded by the agent, they can decide to validate it, even though the agent lacked
authority at the time in which the operation was done. Of course, ratification is possible
only if the principal is fully informed of all material facts pertaining to the transaction
and if ratification was not the result of coercion. An agent may not manipulate their
principal’s mind to ensure ratification. Drawing a parallel, shareholder approval after
disclosure or knowledge of the abovementioned information should clear out the
agreement. As anticipated, the conclusion is not as straightforward.

At common law, shareholder approval or subsequent ratification created the
presumption that the operation was fair, and that only a proof (with the burden on
whoever is challenging the deal) of waste could invalidate it. Thus, the operation was
immune from judicial review as long as it did not amount to waste. The situation became
trickier when a majority shareholder was involved: in such scenarios the burden was not
shifted. § 144(a)(2) DGCL, and many other statutes, codified the common law doctrine,
but case law demonstrates that compliance with the formal requirement of the statute
does not automatically prevent judicial scrutiny”’.

On the other hand, the perspective changes if statutes adopt a “majority of the
minority” rule, such as the one in § 310(a)(1) California Corp. Code. This rule insulates
the agreement from judicial review when a majority of the disinterested shareholders
approves it after disclosure of relevant information. The concept of “disinterested” has

the same meaning as described in the preceding paragraph.

77 A. R. PINTO-]. A. FANTO, The Duty of Loyalty and Conflicts of Interests, cit., pp. 315-319.
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One must bear in mind that approval by shareholders is operationally different
from approval by directors: going back to the parallel designed above, when the principal
ratifies a deal concluded by the agent, they cannot do “cherry-picking”; to the contrary,
their only option is “take it or leave it”, which means that they can fully accept the
agreement, or fully reject it, without any renegotiation opportunities.

Because compliance with the formal requirement of the statute does not
automatically prevent judicial scrutiny, now one has to look at the possible
consequences that shareholder approval can carry. The first prospect is that shareholder
voting has no impact on the judicial scrutiny, which means that a heightened standard
would still apply. Another approach views shareholder voting as merely shifting the
burden to the plaintiff but allowing a fairness test anyhow, thus still enabling great
judicial scrutiny. A third vision embodies the idea that prior approval or subsequent
ratification ensures the protection of the business judgement rule and that the operation
can be annulled only if waste occurred'®. The last option is that whenever there is a
shareholder vote, there is no room for judicial review and thus the vote is conclusive'”.

Case law mainly took an intermediate approach, depending on the issue at stake
and whether there was a controlling shareholder or not. For some matters, indeed,
shareholder voting is not optional, but indeed mandatory, as for mergers. It is in similar
instances that the problem of controlling shareholders, and the identification of
disinterested shareholder, applies.

In Lewis v. Vogelstein™

, Court of Chancery of Delaware clarified that
disinterested shareholder approval can ratify a prior act of the board. At the same time,

ratification does not insulate it from a waste analysis:

178 There is now consensus that, even in the event of waste, the transaction cannot be annulled if
shareholders unanimously ratify it; see J. D. COX-T. L. HAZEN, Directors’ and Officers’ Duty of Care and
Loyalty, cit., p. 247.

179 A. R. PINTO-]. A. FANTO, The Duty of Loyalty and Conflicts of Interests, cit., p. 317.

180 Lewis v. Vogelstein, 699 A.2d 327 (Del. Ch. 1997).
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«[s]hareholder ratification is subject to a claim by a member of the
class that the ratification is ineffectual (1) because a majority of those
affirming the transaction had a conflicting interest with respect to it
or (2) because the transaction that is ratified constituted a corporate
waste. As to the second of these, it has long been held that

shareholders may not ratify a waste except by a unanimous vote».

In another case!®!

, the court even specified that shareholder vote, when there is no
controlling shareholder, does not allow for an “enhanced scrutiny” over the transaction,
because shareholder ratification brings the effect of allowing the presumption of the
business judgement rule.

Shortly after Lewis v. Vogelstein, the Court of Chancery’s vice Chancellor Allen'
called into question the waste standard, asking why a fully informed, uncoerced vote of
disinterested stockholders does not foreclose a waste claim. Essentially, what is argued
there is that when shareholders vote on a certain matter having all the information
pertaining to it judges should not be allowed to second guess their judgement. If there
had been a ratification by disinterested directors, there should not be judicial
reconsideration of the matter. This conclusion stems from the assumption that fully
informed shareholders are better placed to decide what is best for the corporation they
own'®,

In summary, notwithstanding the last exception, most courts now view “majority

of the minority” rule as giving a conclusive weight, thus precluding judicial interference

with any claim that is not related to waste.

181 Corwin v. KKR Fin. Holdings, LLC, 125 A.3d 304 (Del. 2015).

182 Harbor Finance Partners v. Huizenga, 751 A.2d 879 (Del. Ch. 1999).

183 A. R. PALMITER et al., Director Conflicts, in Business Organizations. A Contemporary Approach, West
Academic Publishing, St. Paul, 2019, 3ded., p. 623.
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I1.6. USE OF INFORMATION, COMPETITION AND CANDOR: A REFERENCE

The brief introduction on the duty of loyalty in US law ends with a short reference
to the use of information and the prohibition of competition. A corporate fiduciary may
not engage in competition: part of this includes, butis not limited to, not taking business
opportunities that belong to the corporation. For example, a director of a company
working in the automotive sector may not run a parallel business as a consultant in the
same industry, even if their position as a consultant substantially differs from their role
in the corporation. The idea behind this is that the fiduciary should devote all their
efforts to pursuing the best interests of the corporation.

A corollary of the duty of loyalty is also that directors may not use corporate assets
and corporate information for their own personal gain. While the prohibition of
competition, the corporate opportunity doctrine and the use of corporation’s tangible
and intangible assets for personal interests are three separate concepts, they often

overlap.
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ITI. EFFICIENCY IN THE DUTY OF LOYALTY

II1.1. THE ROLE OF EFFICIENCY IN FIDUCIARY LAW

The role of fiduciary law is that of reducing agency costs. Thus, one should prefer
a formulation of statutory fiduciary law clauses that aims at reaching this goal. The
thoughts that follow will inevitably touch upon some introductory concepts of
economic analysis of the law'™, but a similar passage is necessary if one seeks to truly find
an innovative and efficient interpretation (or, if not enough, new wording) of the
current normative landscape on the duty of loyalty.

Efficiency has a plurality of meanings; the ultimate purpose of this chapter is
showing that the best way to reach a more efficient approach to the duty of loyalty in
Italy is an amendment to art. 2391 cc, following the model of some of the most famous
US statutes, and Delaware’s in particular, with a few necessary adjustments. At the same
time, there are other means to increase the effectiveness of the current law on interested
transactions, that do not necessarily land at changing the wording of the norms and that,
instead, explore the possibilities that they offer and the limits that they carry, to finally
see what is truly feasible and useful and what is not.

Before deepening such analysis, however, one must first understand what
efficiency is and why the current system is inefficient.

The inherent goal of fiduciary duties is to preserve the efficiency gained by
delegating powers to someone more qualified'®. Indeed, in a complex organization like
a big corporation, what truly allows for its proper functioning are the very structure and
delegation of powers deriving thereof; this is because fiduciary relationships license those

with experience in each field to act on behalf of the beneficiary so that it may devote its

184 See, in general, R. COOTER ¢t al., Il mercato delle regole. Analisi economica del diritto civile, vol. 1, 11
Mulino, Bologna, 2006; R. COOTER-B. J. FREEDMAN, The Fiduciary Relationship: its economic character
and legal consequences, in New York University Law Review,66, 1045, 1991; F. DENOZZA, Norme
efficienti, Giuftre, Milano, 2002.

185 K. A. ALCES, Debunking the Corporate Fiduciary Myth, in The Journal of Corporation Law, 35, 236,
2009, pp. 803-804; T. FRANKEL, Fiduciary Law, in California Law Review, 71,795, 1983, p. 262.
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other resources to different purposes, to which it may be best suited. The process
maximizes the wealth that society can produce, in the sense intended by Adam Smith'*.

Nonetheless, the efficient outcome may be hindered by the abuse of power of
those who are entrusted with it: when a similar situation occurs, the entrustors must
devote time and efforts for a punctual monitoring, which might limit the energy
available for other matters, or, more extremely, might lead to deciding not to delegate
the power anymore'. Said risk would not exist if the parties possessed perfect
information, because abuses'® would be contractually prevented. But, in fiduciary
relationships, the parties are unable to foresee any possible contingency and, therefore,
all the conditions under which one act produces better results than another'®”. No doubt
that actual contracting is preferable when transaction costs so permit, but when they are
prohibitively high, courts narrow the facts down through fiduciary law, which is simply
a gap-filling contract principle. And the mechanism is also necessary, as unanticipated
events require constant recalculations to determine what to do to be more productive'”.
Notwithstanding what has just been precised, the described mechanism has now
become essential for our society and our economy to work properly: indeed, potential
liability for breaches of law plays an important deterrent role, as managers may fear
consequences for taking advantages of their position; additionally, fiduciary law gives

corporate constituencies a framework to monitor managers’ behavior and standards of

186 Adam Smith (Kirkaldy, June 5, 1723 — Edinburgh, July 17, 1790) was a Scottish political economist,
who pioneered the theory of the classical free market, in which an invisible hand will create incentives for
self-interested people to act unintentionally in the public interest, thus reaching an efficient outcome
desirable for the most with little-to-zero external intervention.

187K, A. ALCES, Debunking the Corporate Fiduciary Myth, cit., p. 262.

188 For what concerns the present work, abuses of power would have the forms of disloyalty.

189 R. H. SITKOFF, The Economic Structure of Fiduciary Law, in Boston University Law Review, 91, 2011,
p- 1040.

90R. J. RHEE, 4 Liberal Theory of Fiduciary Law, in University of Pennsylvania Journal of Business Law,
25,451, 2023, p. 466. The Author then suggest to however recalibrate the gap-filling role of fiduciary law
in corporations, acknowledging its mandatory nature: Jbidem, p. 470.

91 R. COOTER-B. J. FREEDMAN, The Fiduciary Relationship: its economic character and legal
consequences, cit., p. 1048.
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conduct; it guides the manager in the organization of everyday business, as it sets forth a
guideline to take into account external interests; lastly, it poses the limits to detect
directors’ personal liability'”>. Put it differently, conflicts of interests, and the legal tools
to deal with them, are the inevitable result of engaging in specialized exchange, but
nowadays one cannot avoid them'”.

Another reason to adopt a fiduciary relationship is to eliminate, or at least
diminish, abuses of powers: officers and directors are granted control over extremely
valuable assets, and they are in the position to exploit and abuse them to their own
benefit. Because of this risk, fiduciary duties are vital to limit manager’s power and
increase their accountability for their actions'. Similar conducts are forms of
“cheating”, in the sense that their behavior is not clearly inconsistent with legal rules, but
it violates the reasonable expectations of most persons about how the rules ought to
work'”. To the extent that cheating can be identified, limited and punished, it can be
deterred. But much of said cheating can occur in the shadow: and that is why it is even
more subtle and it requires an efficient way to be dealt with. Because every individual
seeks to maximize their own gains, duties and obligations have been established to obtain
a proficient allocation and distribution of resources. Indeed, legal conflicts of interests
are situations in which one perceives that cheating is very likely to occur, but they cannot
avoid the situation, nor the conflict, because the costs of preventing or detecting
cheating are extremely high'*. This problem shows the tension existing between fairness

and efficiency, which will be further specified"”: evidence of cheating leads to demands

92 K. A. ALCES, Debunking the Corporate Fiduciary Myth, cit., pp. 276-277.

193 A. G. ANDERSON, Conflicts of Interest: Efficiency, Fairness and Corporate Structure, in UCLA Law
Review, 25,738, 1978, p. 739.

194 T. FRANKEL, Fiduciary Law, cit., p. 811.

195 A. G. ANDERSON, Conflicts of Interest: Efficiency, Fairness and Corporate Structure, cit., p. 742.

196 Tbidem, pp. 747-748.

Y7 Infra, § 111.2.
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for more regulation, while concerns for efficiency tend to restrict the nature and the
scope of such normative framework.

Said friction is at a constant scrutiny in fiduciary law: one must always bear in
mind that the role of fiduciary law may be hindered by the very way in which it is applied
or, even worse, formulated in corporate law statutes. For example, if the statute of a
corporation delegates an elevate number of functions to an officer, but then the board
keeps having high monitoring obligations to check on what the officer has been doing,
the whole mechanism falls short. The same reasoning should apply to the law governing
interested transactions: if the law allows for them to happen, and the present work has
already discussed the benefits of this choice and the downsides of its avoidance', then,
it should adopt an efficient way to regulate the abuses of powers deriving thereof; in
other words, as fiduciary law is inherently connected with the risk of constant abuses
and violations, statutes should not only aim at governing the obligations between the
corporation and the fiduciary, but also the consequences of the breach of such
obligations. And said regulation should itself be efficient, too. In fact, even when the
agent’s duty can be efficiently specified in advance, wrongdoings like self-dealing would
be difficult for principals to detect, as they would be off guard; plus, once more, constant
monitoring would be highly costly, would result in inefficiencies and could require
specific knowledge that the principal may lack. For this reason, when the principal
cannot observe the agent’s wrongdoings directly, they must infer them from the outside.
But this is even more difficult, because the outcomes depend upon the agent’s conduct
and also upon chance. Consequently, assessing whether the agent’s conduct was other-
regarding or self-regarding often proves to be a guessing game'”, with low probabilities

of resulting in successful mechanisms of prevention and remedies.

198 Supra, § 1.3.
199 R. COOTER-B. J. FREEDMAN, The Fiduciary Relationship: its economic character and legal
consequences, cit., p. 1049.
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As the present work aims primarily at finding juridical tools to efficiency problems
in fiduciary law, and within the duty of loyalty in particular, it must also be mentioned
that experts now challenge the current fiduciary law landscape as a whole, and suggest
that, within our legal systems, we have other means to govern the relationship between

the corporation and its director*”.

III.2. WHY IS THE CURRENT SYSTEM IN ITALY INEFFICIENT?

Art. 2391 cc, as reformed in 2003, now poses strict disclosure rules for the
interested director* and not less severe justification obligations upon the board*”. In
both cases, when the prescribed procedure is not meticulously followed, art. 2391 cc,
para. 3 allows for a cause of action to ask for the annulment of the deliberation
concerning the interested transaction. To be more precise, annulment is possible even if
the transaction is just potentially harmful for the corporation. However, the wording of
art. 2391 cc, when talking about «harmful» deliberation, is implicitly posing the burden
of proving such harm upon the corporation, that would be the entity challenging the
decision. In fact, it is a black latter law principle that, absent any exceptional inversion
of the burden, it is for whoever is claiming that there was a harm to prove the existence
and the scope of the harm; this principle is well consolidated in corporate law and in the

case law of art. 2391 cc®®. Indeed, given the so-called “contractual responsibility”***

200 See, in general, K. A. ALCES, Debunking the Corporate Fiduciary Myth, cit. Supporters of this theory
contend that contractually enforceable clauses governing the aspects that traditionally fall within the
concepts of duty of care and duty of loyalty would be far more precise (as they would be taylor-made for
the corporation) and would allow for a better regulation of the agency costs associated with the delegation
of powers. The bottom-line of the reasoning is that the corporation would choose what to allow and what
to forbid: hence, the paradigm would become «don’t be conflicted without permission». The same
applies for insider trading or federal securities law. And the author suggests also that this is already
happening: when public companies are required to implement internal guidelines to autonomously apply
best practices, they are indeed contractually specifying most of what had already been said by case law on
fiduciary law.

21 Supra, § 1.2.

292 Supra, § 1.3.

203 I multis, Cass., Sez. I, n. 22911/2010; Cass., Sez. I, n. 28718/2020; Cass., Sez. VL, n. 14072/2018.
294 In Ttalian, responsabilita contrattuale.
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nature of the relationship between the director and the corporation, the latter needs to
prove the existence of the violation of the pre-set procedure and causation link between
the conduct of the interested director or of the board and the actual or potential harm
suffered by the corporation. Therefore, the corporation bears the burden of proving that
a harm occured.

This approach is highly inefficient: as mentioned multiple times, art. 2391 cc aims
at achieving a more transparent relationship between the corporation and the director;
the law pursues the present goal with a strict procedure which is intended to bridge
information gaps. And the paradox starts here: the party which knows less about the
matter needs to find the necessary information in order to prove the harm, which in turn
is then essential to successfully challenge the deliberation. Put it differently, it would be
like adding the insult to the injury, because not only would the corporation be the victim
of a potentially unfair situation, but it would also be required to work on finding the
elements that would have made the dealing fair, in order to show that it incurred in
losses.

It is punctually to avoid the excessive burden that traditional literature on
fiduciary law in general, when considering the implications on the duty of loyalty,

adopts a different distribution of the onus probands:

«without regulation the entrustor cannot effectively bargain for
protection from the fiduciary’s abuse of power. Because the entrustor
is generally unable to supervise the fiduciary, he can calculate neither

the risk of abuse of power nor the amount of injury he might

suffer»2%,

The quote reflects the thought that the corporation is not in the best position to

quantify the potential harm, or even prove its existence. Indeed, because a fiduciary’s

295 T. FRANKEL, Fiduciary Law, cit., p. 834.
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misbehavior is difficult to prove, it is fiduciary law that should infer disloyalty from its
appearance. Once the appearance, and just the appearance, of disloyalty is established,
the burden shifts to the fiduciary who must prove their innocence. Anyhow, this is
different from the principle established in Italian case law: according to the main

7206 also in

interpretation given to the characteristics of the “contractual responsibility
Italian law the director may escape liability if they can prove their “innocence”; but the
innocence here has a different scope: according to the ideal fiduciary law, as studied for
economic efficiency purposes, innocence could be translated in terms of “even if I did
something that benefited myself, the final outcome and/or the way in which it was
achieved was also fair to the corporation”; to the contrary, “innocence” in Italian law
means that the director needs to prove that the harmful situation cannot be attributable
to its conduct, because they did not violate any duty.

If the director and the corporation possessed perfect information, disloyalty could
be regulated or prevented by contract®”. For the most part, however, we may not be able
to define in advance all of the ways in which a fiduciary may be untrustworthy, but we
know a disloyal conduct when we see it; in fact, in a fiduciary relationship, the parties
are often unable to foresee all the conditions under which one act produces more

favorable outcomes than another?®®

. In most civil disputes, and this is the well-
established principle applied in Italy, the plaintiff bears the burden of proving the
defendant’s wrongdoing and the consequences deriving thereof. But, in conflicting or

interested transactions, the principal has limited information about the agent’s behavior.

Therefore, if it was for the principal (here, the corporation) to prove the breach and the

206 Cass., Sez. I, n. 22911/2010, cit.; Cass., Sez. I, n. 28718/2020, cit.; Cass., Sez. V1, n. 14072/2018, cit.
207 R. COOTER-B. J. FREEDMAN, The Fiduciary Relationship: its economic character and legal
consequences, cit., p. 1048. And there are those who claim that the fiduciary duty of loyalty has become
narrow enough that it is a standard that could be agreed to and enforced contractually: see K. A. ALCES,
Debunking the Corporate Fiduciary Myth, cit., p. 249.

208 R. COOTER-B. J. FREEDMAN, The Fiduciary Relationship: its economic character and legal
consequences, cit., p. 1048.
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consequent harm, the probability of a court imposing a sanction would be low*”, as
happening in Italy now. Hence, this explains why standard civil remedies fail in deterring
disloyal behaviors. Fiduciary law, as understood and developed in the US, restricts the
allowed conduct of the agent whenever possible conflicts could arise. The legal rules in
the US, that are formulated with a constant reference to the efficiency that the fiduciary
relationship is intended to achieve, facilitate the proof of misbehavior in two main ways:
on the one hand, they conclusively presume non-compliance with the rules; on the other
hand, they place the burden on the fiduciary, who now needs to prove that they did
comply or that, even if they did not, their behavior resulted in a fair outcome for the
corporation. In conclusion, the burden of proving fairness of the transaction remains
with the interested director or officer*™’.

A milestone in this sense in US case law is Valeant Pharmaceuticals International
v. Jerney*™, decided by the Court of Chancery of Delaware. Valeant Pharmaceuticals
International planned to spin oft its most valuable assets, which comprised roughly 60% of
the corporation’s overall value, creating a new company. Valeant undertook the operation
under the pressure of the majority of shareholders. Valeant planned an initial public offering
(IPO) for the spinoff. As part of the spinoft, the Valeant board of directors planned to award
themselves bonuses. Valeant had an operating income of $189 million. Milan Panic, Valeant’s
Chairman and CEO, proposed bonuses for the directors valued at a total of approximately
$50 million. The issue of the bonuses was referred to Valeant’s compensation committee,
which consisted of three directors, each of whom stood to receive the bonus under
consideration: therefore, even the members of the compensation committee were interested
in the bonus plan they were required to “independently” evaluate. Furthermore, two of those
directors had a longstanding personal friendship with Panic and had discussed potential

consulting jobs with him. The committee did not hire another external independent

299 Thidem, p. 1052.
210 Tbidem, pp. 1054-1055.
2" Valeant Pharmacenticals International v. Jerney, 921 A.2d 732 (Del. Ch. 2007).
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consultant to review the plan; rather, at the indication of the board, it hired Towers Perrin, a
group that had previously determined for the board that the proposed bonuses were justified.
The resulting Tower Perrin report concluded that the bonuses were fair. Just before the IPO,
the board was informed that it would need to be re-priced, down from $13 to $15 per share,
to $10 per share. Panic was advised by Valeant’s counsel that the bonuses should have been
revisited in light of this change. Also, the board expressed concerns that the option grant
would have threatened the IPO. Nonetheless, Panic ignored this advice, and the board
approved the new IPO price but did not re-address the bonuses, which could be viewed as
excessive, given the new price per share. In the end, Panic received a cash bonus of almost $30
million. Adam Jerney (defendant), a former director and president of Valeant, received $3
million. Jerney voted in favor of the bonuses. Panic had domineered the entire process leading
up to the approval of the bonuses. Shareholders brought a shareholder derivative suit to
challenge the bonuses and the process that led to them. Valeant eventually took control of the
suit. All defendant-directors settled, except for Jerney.

The Valeant case clearly represents the case of an interested transaction. As mentioned
above?'?, Delaware law allows for interested transactions to happen if they meet the criteria
set forth by § 144(a): here, obviously, § 144(a)(1), which does not allow automatic
invalidation if the majority of disinterested members of the board approves the transaction,
is not applicable; nor is § 144(a)(2), which in turn requires approval by disinterested
shareholders. Lastly, § 144(a)(3) applies: the transaction cannot be automatically annulled if
it is fair to the corporation. But the Court specified, mentioning an equally important

precedent®®, that:

«this is clearly a situation where entire fairness review is applicable.
[...] because no independent committee approved the transaction, Jerney

bears the burden of proving the transaction was entirely fair».

212 Supra, §§ 11.4-1L5.
23 Merritt v. Colonial Foods, Inc., 505 A.2d 757 (Del. Ch. 1986).
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Because the defendant stood on both sides of the transaction, he needed to demonstrate his
good faith, together with the meticulous and inherent fairness of the operation. The Court,
once again referring to another notorious precedent™, declined the concept of fairness into

two: fair dealing and fair price, specifying that:

«the fair dealing prong informs the court as to the fairness of the price
obtained through that process. The court does not focus on the
components individually, but determines entire fairness based on all
aspects of the entire transaction. Fair dealing addresses the “questions of
when the transaction was timed, how it was initiated, structured,
negotiated, disclosed to the directors, and how the approvals [...] were

obtained™". Fair price assures the transaction was substantively fair by

examining “the economic and financial considerations™"*».

In particular, the Court concluded that the transaction was a product of unfair dealing,
despite some superficial indicia of fair process, like referring the matter to the compensation
committee; Jerney failed to prove that the process was fair, as it had been initiated by
management, it was organized so that everyone would receive a bonus (and therefore had
every interest in keeping the bonus package high), the arrangement was not negotiated, or it
was it renegotiated when the terms of the restructuring scheme changed; additionally,
everyone was dominated and mislead by the behavior of the CEO. The Court affirmed that
no other independent board, advised by independent experts, would have employed a similar
process in a similar situation. Because the process was so unfair, the burden of persuading the
Courton the fairness of the price was extremely difficult; on this matter, the Court concluded
that the possibility of awarding bonuses for extraordinary operations was consistent with the
bonus policy of the company, but in the present circumstance the bonus package was also

unjustifiably high, based on the an inflated valuation of the corporation’s assets and not

214 Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).
25 Ibidem.
218 Ibidem.
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readjusted when the IPO was repriced; to sum up, the defendant failed to prove also the
fairness of the price. As the burden was not met, the transaction was annulled and the director
was held liable for his breaches.

The famous case shows an example of efticient allocation of the burden of proof when
there is information asymmetry. Furthermore, it is consistent with the ra#i0 behind modern
interested transaction statutes: as they are meant to establish a pre-set procedure that, when
followed and respected, serves as a guarantee that the decision is substantially “correct”,
one should not impose any additional requirement to bring the action before a court.
The reasoning is as simple as that: because you did not follow the rules, I assume you
acted unfairly; if this is not the case, it is for you to prove me wrong and demonstrate
that, notwithstanding what I think is a breach of the procedure, the operation resulted
in a fair outcome.

One could argue that, by allowing every transaction approved by breaching the
pre-set procedure to go to court, without any discriminating system (as the prove of the
existence of the harm could be) may lead to equally inefficient result, because it would
in vain increase litigation. There are two possible answers to this argument. First, one
could insist that it is a risk worth taking: self-dealing transaction are so hidden and
undercover that the mere violation of the rules set forth for transparency reasons justifies
alone an action before a judge; in other words, this argument prioritizes transparency for
transparency’s sake. The ratio behind the norm is that of being transparent and bridge
information asymmetries: when this is not achieved, the norm failed its whole purpose
and those who breached it should suffer the consequences. Secondly, no litigation
would be vain if the corporation could either be restored for the profits that it lost and
the losses it incurred into, or if it could better clarify the terms of a transaction it
benefitted from and that were unclear precisely because of the violation of the pre-set
procedure. No court will ever annul a transaction that benefits the corporation, just like

no court would ever annul an operation that is harmless. The huge distinction would
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once again be that with the first approach the transaction would positively and actively
be deemed fair, while with the second one the court will never say that the operation was
harmless; rather, it would certify the failure to show harm (which is entirely different
from saying that the harm never occurred).

It would be interesting to see how the case would have played out under art. 2391 cc:
from the facts of the case one cannot understand whether there had been disclosure of «all
material facts» pertaining to the transaction. Rather, it appears that every single member of
the board or of the committee was interested (and therefore had to comply with art. 2391,
para. 1, cc). It seems that the board and the compensation committee justified the
convenience of the operation, but the reasons provided were based on «inflated and
misleading>» information. Consequently, one can easily assume that at least one of the two
pre-set procedures (if not both) had been violated. Plus, as a result of the excessive bonus
package, the corporation suffered a harm. Translated into the Italian context, there is a cause
of action pursuant to art. 2391, para. 3 cc. The huge difference lays on what role that «harm>
plays: it is not the corporation that needs to prove the unfairness of the operation, but rather
the interested director who must demonstrate its harmlessness. It appears to be like “six of one
and half a dozen of the other”, but the actual wording bears significant importance if one
considers how the burden of the proof when talking about «harm» is distributed. For almost
every situation, it is way easier to prove that a harm occurred, instead of demonstrating that it
never materialized. Anyway, if one turns their attention to the «fairness» of the operation, it
instantly becomes effortless, for the person that keeps all the information concerning a
transaction, to show that it was fair, in lieu of asking to the entity which that information is
lacking to prove unfairness, because they would simply not have the means to do so.

After having analyzed how the fairness test works in US law, it is now time to explore
which legal tools would allow for a result similar to that achieved in Valeant

Pharmaceuticals International v. Jerney.
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I11.3. HOW TO REACH EFFICIENCY IN ITALIAN LAW. BY-LAWS CLAUSES

Before diving into the possibility of changing the wording of the law, which
would ultimately solve the issue of a better and more efficient regulation of interested
transaction, one other solution could be using the tools that are currently available in
the Italian legal system.

The Italian corporation system is designed to ensure a certain level of fixed rules,
which are mandatory and must be respected by every company incorporated in Italy,
combined with a great degree of opt-in or opt-out clauses, which, on the contrary, could
be adapted based on the specific needs of the entity. It is not always clear when the rule
in question is mandatory or not, but sometimes the letter of the law does specify or give
guidance in one sense or the other.

One possible way to tackle the issue of a more efficient regulation on interested
transactions is by adding an ad hoc by-laws clause. Said solution, however, opens the
question of whether art. 2391 cc, which governs the matter, is mandatory or not. Before
the 2003 reform, the problem seemed to have an easy way out: since the rule was a plain
prohibition for the interested director to participate to the conflicting transaction, the
by-laws could opt for a different clause*”. It is worth mentioning, anyhow, that not
many authors debated the issue at stake, and that those who did it limited their analysis
to the procedure to approve interested transactions®'®, and not to its consequences.

There is not much literature on the derogability of art. 2391 cc, but the main
arguments on the current rule stem from an analysis of the previous one. For this reason,
it is useful to start the scrutiny from there; the discussion could be briefly summarized
as follows.

Prior to the 2003 legislative intervention, instead of adopting the standard clause

set forth by art 2391 cc, which prohibited the interested director’s participation to the

2171 ENRIQUES, I doveri di comunicazione e di astensione, in 1l conflitto d'interessi degli amministratori
di societa per azioni, Giuftre, Milano, 2000, p. 256.
218 The old para. 1, and current paras. 1 and 2.
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decision-making process on the transaction, the by-laws could have authorized some
specific operations, albeit interested, to happen, similarly to what interpreters allow also
now for art. 2390 cc on competition, even though the deviation from the standard rule
must be limited in scope*”. The analogy derives form the idea that competition is a
broader form of conflicts of interest, which is not limited to a single, specific, isolated
operation, but rather revolves around a range of time and situations. Alternatively, the
by-laws could have opened up to the possibility of voting on the matter, but, if the right
to vote was being abused, the corporation could have sought the annulment of the
operation or the invalidation of the vote*’. If one followed this reading of the norm,
director’s duty to pursue the interests of the corporation and to put them above their
own would still have been true; in parallel, the corporation could have better regulated
the matter, reaching an outcome that could have been more efficient. Those who
supported the theory of the derogability of the old art. 2391 cc reasoned on the basis of
a well-established principle: anyone wishing to claim that a norm is non-derogable needs
to prove it, because Italian corporate law must assume that every norm, unless otherwise
specified, is derogable?”. In addition, again with the exception of when the law explicitly
prescribes the opposite, the possibility of derogating from statutory rules depends on the
nature of the norm and the interests that it is intended to protect. When the norm
regards anything that juridically involves third parties, like the responsibility for the
obligations of the corporation or the transfer of interests, deviation is not possible;
conversely, when the norm aims at regulating internal relationships between
shareholders or organizational aspects of the various decision-making organs, the by-

laws can derogate it. According to the supporters of the derogability theory, the old art.

219 Cass., Sez. I, n. 560/2001; L. ENRIQUES, [ doveri di comunicazione ¢ di astensione, cit., p. 261; L.
NAZZICONE-S. PROVIDENTL Art. 2390 c.c, in Societa per azioni. Amministrazione e controlli (artt. 2380-
2409-noviesdecies c.c.), Giuffre, Milano, 2003, p. 144.

220 1. ENRIQUES, I doveri di comunicazione e di astensione, cit., p. 258.

221 Ex multis, P. SPADA, Autorita e liberta nel diritto delle societa per azioni, in Rivista di Diritto Civile,
1, 1996, pp. 703-715. And this is true even now.
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2391 cc fell within the last category, as it governed the internal organization of the board
of directors???. Those who, on the other hand, contrasted this conclusion sustained that
art. 2391 cc is inderogable, as the civil code was (and is) intended to give rigidity to the
organizational structure of the corporation. Put it differently, the set of rules provided
for in the civil code is meant at protecting the shareholders and third parties equally and
at the same time. By obligating the founders of a corporation to abide by rigid statutory
clauses, the system grants all shareholder a minimal degree of “safety”, which ensures the
stability and the well-functioning of a company; in turn, the soundness of the
corporation shields also third parties, because the business is correctly and functionally
managed. The result of a similar reasoning was precisely the inderogability of norms of
the same nature of art. 2391 cc as previously formulated, because third parties’ interests
were secured only insofar as the internal organization was not deviated from what the
law prescribed*. Of course, this reasoning falls short if one considers that all the norms,
whether derogable or not, are meant at ensuring the correct functioning and the solidity
of a corporation: thus, one cannot select the criterion of the “soundness” of the
organizational structure as a means to interpretatively distinguish between a derogable
or a non-derogable norm. Furthermore, one reaches the same conclusion when the
reasoning goes back to the old art. 2391 cc: if the goal of non-derogable norms is to
safeguard the public interest in the solid management of a corporation, there is no
evidence that the best way of achieving it was by imposing a plain and fixed limitation
to conflicting transactions, as, to the contrary, it caused situations of stalemate and
paralysis.

Consequently, it is obvious that the old wording of art. 2391 cc was not
necessarily the best way to ensure a balance between an efficient and a sound

management. Hence, it is also logical to assume that the corporation could have opted

222 A. DALMARTELLO, Societa atipiche ¢ clausole atipiche, in Rivista dei dottori commercialisti, 1960, pp.
216-229.
223 G. OprrO, Contratti Parasociali, in Rivista di Diritto Societario, 1942.
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for a different regulation of the matter, leading to argue in the sense of the derogability
of the old art. 2391 cc**.

Conversely, those who wrote about the new formulation of art. 2391 cc land up
at the opposite deduction. They exclude that the by-laws could limit the scope of
application of the norm. In particular, their reasoning starts from the same premises as
before: one can see the norm as derogable or non-derogable first of all by looking at the
interests that the statutory clause is meant to safeguard. And again, if a norm serves the
interests of the corporation, in the sense that it only influences its internal organization,
derogability is possible; to the contrary, when the clause aims at shielding third parties
from the externalities of the company, the clause itself is non-derogable*”.

Argumenting from the contrary, one could claim that, since only directors and
the audit committee as a whole can challenge the deliberation, the rule belongs to the
first category, as it pertains to the internal organization of the company, which would
render it derogable. Furthermore, because the wording does not mention any
shareholders or third parties’ right of appeal, one could assume that it does not aim at
protecting these groups of people. And a similar interpretation would be strengthened
by looking at the whole idea behind the reform: the Italian legislator moved from a more
rigid structure to a more flexible one, with corporate actors having an active role in
autonomously shaping corporate anatomy. All these points together would reckon a
derogable nature of art. 2391 cc™*.

In contrast, the current formulation of art. 2391 cc does not open up to by-laws
modification, according to the supporters of this theory. On the one hand, even if not
with a direct power to challenge a decision violating art. 2391 cc, also third parties, and

more importantly, stockholders, have an interest in directors respecting the prescribed

224 1. ENRIQUES, I doveri di comunicazione e di astensione, cit., p. 264.

223 N. ABRIANL, Interessi degli amministratori (art. 2391 c.c.), cit., p. 1110; M. VENTORUZZO, Articolo
2391 - Interessi degli amministratori, cit., pp. 454—455.

226 M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., p. 455.
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procedure: thus, the norm protects also their position; on the other hand, basing the
derogability on the 74tio behind the reform falls short of considering another principle,
equally stated by the law enabling the Vietti reform®”: the board of directors should
always act in an informed manner avoiding conflicting transactions.

Therefore, as specified multiple times, the whole system of disclosure set forth by
art. 2391 cc is oriented towards a more transparent approach, aspired by the enabling
law. And such transparency is useful to correct the so-called “market failures” which
could derive from information asymmetries. Consequently, as the disclosure procedure
aims at a broader goal than simply internal organization rules, it is considered as non-
derogable.

Given the last argument, and the efficiency approach followed throughout the
course of the discussion, the present work agrees with the non-derogable nature of the
procedure set forth by art. 2391 cc*.

The meaningful dialogue on the topic, however, cannot stop here. As stated at the
beginning of the current subchapter, the debate on the derogabilty of art. 2391 cc was
limited to the procedure set forth to approve an interested transaction, and not to its
consequences. Were the rules not to be followed, art. 2391 cc, paras. 3 and 4** would
apply. Again, the provisions prescribe that a decision can be challenged before a court if
it causes a harm to the corporation, together with some other conditions that are not

relevant for the present discussion. Additionally, the director is personally responsible

227 Art. 4, para. 8, lett. g) . n. 366/2000.

228 Contra, see K. A. ALCES, Debunking the Corporate Fiduciary Myth, cit., p. 269. The author proposes
a contractual determination of the relationship between the corporation and its directors, to move away
from traditional fiduciary law, that bears the downside of being too vague and fact-specific. The reasoning
on which the non-derogability of art. 2391 cc is based quarrels with a Alces’ perspective and the two
cannot be reconciled. The disclosure procedure prescribed by art. 2391 cc is meant at protecting from self-
dealing; the protection is granted not only to the corporation, but also to third parties that engage with it.
Vice-versa, a contractually, tailor-made agreement to regulate conflicts between the corporation and its
directors would not attain this second goal. Anyhow, one must always bear in mind that Alces, as many
other of her colleagues, wrote having regard to the US context, where the primary concern is not for third
parties engaging with the corporation.

229 For the old rule, art. 2391 cc, paras. 2 and 3.
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for the damages caused to the corporation due to their conduct. According to a well-
consolidated interpretation of the concept of harm, the corporation claiming that a
wrongful conduct occurred bears the burden of proving the scope and the length of the
harm®*. Therefore, if one followed the classical understanding of the law, it would have
a distribution of burdens that has been proven to be highly inefficient. Itis precisely here
that by-laws clauses on art. 2391 cc would come into play.

Like already premised, there is not much literature on the topic, so the debate is
far from settled and the present contribution aims also at adding something more to
discuss about. In sum, what is argued here is that the corporation could insert a clause
in its by-laws to shift the burden of the proof to the director. Indeed, while the standard
rule of Italian law set forth by art. 2697 cc recalls the Latin principle adfirmanti
incumbit probatio, which means that whoever is bringing something before a court bears
the burden of proving such rights or facts, the law on the onus probandi also allows for
an inversion of the burden®'. Art. 2698 cc permits the shift, pursuant to two cumulative
conditions: firstly, the inversion must regard rights that are not inalienable; secondly, the
inversion must create a situation in which the exercise of the right is not excessively
difficult. In order to see whether the shift is possible, therefore, one must verify if the
circumstance at stake meets the requirements of the letter of the law.

What essentially this paragraph wants to conclude is that the entity could opt for
an inversion of the onus: instead of burdening the corporation with the complex task of
collecting all the information on the harm, the company could adopt a by-laws clause in
which it requires a director or the board to prove that, notwithstanding the violation of

the prescribed procedure, the operation was fair to the corporation; in so doing, the

230 Supra, § 111.2; ex multis, Cass., Sez. I, n. 22911/2010, cit.; Cass., Sez. I, n. 28718/2020, cit.; Cass., Sez.
V1, n. 14072/2018, cit.

21 C. CONSOLO, Diritto civile e attivita giurisdizionale: la domanda e la tutela, in Spiegazioni di Diritto
Processuale Civile. Volume I - Le tutele (di merito, sommarie ed esecutive) e il rapporto ginridico processuale,
G. Giappichelli, Torino, 2019, 12" ed., p. 145.
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corporation is exempted from the hard task of collecting the details of the operation, and
it does not “suffer” from the information asymmetry position in which it lays.

This solution does not contrast with the prescription under art. 2698 cc.
According to art. 1966 cc, para. 2, a right is inalienable in two circumstances: on the one
hand, when the law so affirms; on the other hand, depending on the nature of the right,
like the most basic human rights. As far as the first category goes, the inversion is also
prohibited when the legislator formulated a norm to ex ante place the burden on
someone, or introduced a legal presumption®? however, none of the prongs applies in
the present case, as the letter of law never explicitly indicates that the right of the
corporation to seek damages is inalienable; as for the second category, which looks at the
nature of the right to assess whether it is alienable or not, the right to seek compensation
for damages does not fall within it. Indeed, the rationale behind the qualification of a
right as inalienable depends on the interests that the right is intended to protect: for
example, a right which protects its holder, and with public interests at the same time, is
often considered as inalienable, essentially because if the holder was free to dispose of it,
the public interests would probably be infringed**. Traditionally, rights of claim, such
as the right to damages, belong to the opposite category of alienable rights**. Therefore,
the first condition under art. 2698 cc is not met.

The second constraint set forth by art. 2698 cc requires the inversion not to create
a situation in which the exercise of the right is excessively difficult. Not even this
prerequisite applies. In fact, the inversion of the burden aims precisely at facilitating the
exercise of the right to damages of the corporation. By placing the onus of proving the
fairness of the operation on the interested director, the corporation could more easily
obtain the invalidation of the deliberation. If the given procedure is prescribed so that,

if properly followed, it becomes a guarantee of the substantial correctness of the deal,

232 G. B. D1BLASL, L onere della prova, Universita di Catania.
233 A. CONCAS, [ diritti disponibili e indisponibili, in Diritto.it, 2019.
24 Ibidem.
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the mere violation of the process is enough to throw shade on candor of the operation.
It would then be for the director or the board*”, who are the ones having all material
knowledge of the terms of the transaction, to prove its intrinsic fairness, and to thus save
it from annulment. Were the manager or the board not to be able to do so, it would be
them who bear the consequences of their misbehavior.

Allin all, therefore, the inversion of the burden is abstractly possible, as it respects
the requirements of art. 2698 cc.

What is left to analyze is what form could said clause take. Depending on the
circumstance from which the violation of art. 2391 cc originates, the wording could read

as follows:

«[i]f an interested director fails to comply with the first paragraph of
art. 2391 cc, they bear the burden of proving that the operation,
approved notwithstanding said violation, cannot be annulled
because it was fair to the corporation at the time in which it was

approved>.

This clause could be easily adapted to the case of the operation approved with the

determining vote of the interested director:

«([i]f the board of directors or the executive committee approves an
operation, albeit after compliance with the first and the second
paragraphs of art. 2391 cc, with the determining vote of the interested
director, they bear the burden of proving that the operation cannot
be annulled because it was fair to the corporation at the time in which

it was approved>.

235 Depending on whether art. 2391 cc, para. 1 or 2 has been violated.
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Alternatively, if the violation pertains to art. 2391 cc, para. 2, the corporation could

formulate the clause in this sense:

«[i]f the board of directors knowingly authorizes an interested
transaction without complying with the second paragraph of art.
2391 cg, it bears the burden of proving that the operation, approved
notwithstanding said violation, cannot be annulled because it was fair

to the corporation at the time in which it was approved.

All these clauses represent a conventional shift of the burden, but also a
derogation to art. 2391 cc. However, the derogabilty would be possible as it would not
change the purpose for which the procedure is prescribed. Indeed, it would not limit the
scope of the norm only to the cases of conflicting interests, and it would not impose less
strict disclosure requirements, thus not influencing the degree of transparency that
directors must comply with**. To the contrary, it would only modify the consequences
of the violation of said procedure, were the deliberation to ever be challenged.

Moreover, the proposed solution could be further integrated with a more precise
indication of what the term «fair» could mean: in this sense, one possible suggestion
would be referring to the definition of «fairness» created and adopted by Delaware
courts, and briefly explained above*””. This would favor a more holistic approach. At the
same time, however, one downside is that the standards to define fairness in Delaware
do not, of course, belong to our legal system. Consequently, one may risk creating a

238

«legal transplant»>**, with all the negative consequences deriving thereof.

236 A similar modification would nullify all the innovation brought apart by the 2003 reform. Plus, it is
very easy to assume that more than one corporation would adopt it, as it would reduce the costs and the
risks associated with the fulfillment of the obligations set forth by art. 2391 cc, as suggested by M.
VENTORUZZO, Articolo 2391 - Interessi degli amministrator, cit., p. 454.

27 Supra, § 111.2; Valeant Pharmaceuticals International v. Jerney, cit.

238 H. FLEISCHER, Legal Transplants in European Company Law: The Case of Fiduciary Duties, cit.
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To sum up, adding similar specifications to the by-laws of a corporation would
increase the degree of efficiency of the allocation of risks connected with the duty of
loyalty, limiting the exposure of the company itself to the dangers and shadows of

interested transactions with its director.

IT1.3.A. Coordination with art. 2392 cc

Adopting a clause in the by-laws that shifts the burden of the proof when
interested transactions are at stake may cause coordination problems with art. 2392 cc.

Art. 2392 cc represents the general rule of liability for directors of a corporation,
prescribing that they need to carry out their functions with the diligence required by the
nature of their job and their specific competences. They are joint and severally liable
towards the corporation for any harm caused by the failure to observe their duties.

Also the wording of art. 2392 cc, therefore, mentions a reference to the «harm»
caused to the corporation. Consequently, the whole discussion on the burden when
someone needs to prove the harm reapplies here”.

The problem arises because the solution proposed in this work presents the
hypothesis of inverting the burden, when art. 2391 cc claims are bought before a judge.
The situation would be as follows: art. 2391 cc claims would impose the burden of
proving fairness upon the interested director or upon the board*”, if the corporation
includes the abovementioned clauses in its by-laws; art. 2392 cc claims would adopt the
traditional allocation of the burden, placing it on whoever is challenging the diligence of
directors.

The nature of the kind of liability that art. 2391 cc, para. 4 foresees represents a

specification of the general rule outlined by art. 2392 cc**!. Particularly because the

239 Supra, § 111.3.

240 Depending on whether the violation concerned para. 1 or para. 2 of art. 2391 cc.

41 L. NAZZICONE-S. PROVIDENTL, Art. 2391 c.c., cit., p. 169-170; Trib. Prato, n. 1136/2016: the Court
found that directors (and auditors) were joint and severally liable because they did not impede multiple
violations on the procedure for interested transactions.
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relationship between the two falls into the genus — species category, the problem is just
apparent. The general rule prescribes an allocation of the burden that operates in one
way, the special rule, since it is special, shifts the burden.

If one is not convinced by the suggested argument, there is another point in favor
of a similar reconstruction: the Court of Cassation, albeit not with a precise reference to
art. 2391 cc, clarified that the onus probandi of an economic prejudice depends on the
violation occurred: if the law prescribed a specific obligation that has not been fulfilled,
the economic prejudice is presumed and this justifies the inversion of the burden; to the
contrary, if the violation concerns the non-compliance with a general duty, there is no
inversion of the burden, and the corporation needs to prove the harm*?. Translating the
principle into the present situation, if one accepts that 2391 cc prescribes specific
obligations for directors, that would not otherwise be included in the general duty of
loyalty, their violation alone is enough to shift the burden of the proof; in this view, the

genus — species relationship would invest the whole nature of the two norms.

I11.3.B. Coordination between paras. 3 and 4 of art. 2391 cc

The adoption of the discussed by-laws clauses poses another issue to consider:
namely, the coordination between art. 2391 cc, para. 3 and art. 2391 cc, para. 4.

Indeed, without the clause at stake, if the corporation succeeds in proving the
actual harm caused by the non-disclosure or non-justification prescribed by art. 2391 cc,
para. 3, it automatically has a basis to ask for damage compensation under art. 2391 cc,

para. 4. Showing the actual (or potential) harm is a precondition to bring an action for

242 Cass., Sez. 1, n. 5876/2011; D. REGOLL, Poteri di informazione e controllo degli amministratori non
esecutivi, in Societa, banche e crisi d’impresa. Liber Amicorum Pietro Abbadessa, M. CAMPOBASSO-V.
CARIELLO-V. DI CATALDO-F. GUERRERA-A. SCIARRONE ALIBRANDI (diretto da), UTET Giuridica,
Torino, 2014, p. 1144.
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art. 2391 cc, para. 3; if this is successful, and there is actual harm, the director is naturally
liable under art. 2391 cc, para. 4*°. Therefore, proving one thing is useful for the other.

The issue arises because the adoption of the by-laws clause not only shifts the
burden of the proof to the interested director, but it can be seen as changing the object
of what needs to be proven: it is not the harm, or the fact that an economic prejudice
never occurred, but rather the fairness of the operation. In other words, there would not
be any consolidation of the steps in the process.

Again, the problem is merely illusory. The comparative analysis shows a possible
solution: as the present work suggested to give content to the term «fairness»*** by
looking at Delaware case law, the same could happen in the present context. In Valeant
Pharmaceuticals International v. Jerney, when the Court found that the defendant
failed to meet the burden of proving fairness, it invalidated the transaction. In parallel,
his failure gave cause for action to ask for damage compensation. Put it differently, once
the interested director fails to prove the fairness of the operation, it means that the
operation is not harmless or neutral for the corporation, and that it is unfair. Unfairness,
looking once more at Delaware case law, happens for example whenever the corporation
could have concluded the same deal at better conditions, thus, increasing the profits of
the operation. In these terms, unfairness becomes per se a harm to the corporation®®.
However, thanks to the clause adopted by the by-laws, the burden of proving fairness
would shift to the interested director; just like proving a harm for art. 2391 cc, para. 3

claims helps with proving a harm for art. 2391, para. 4 claims, also the failure to show

%3 Once again, para. 3 refers to a cause to challenge the deliberation and request its annulment, and in
that case the potential harm is sufficent; para. 4 deals with damage compensation, and compensation is
due only if the damage is concrete.

24 Valeant Pharmacenticals International v. Jerney, cit.

245 M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., p. 439. Unfairness is not limited
to these cases, and the one proposed represents just an example among a wider range of hypothesis. In
broader terms, unfairness happens whenever the fiduciary does not put the corporation’s interests above
any other’s. The instance shown is quite similar to the known hypothesis of lucrum cessans. The latter is
included in all the ways in which unfairness can manifest, but, when it happens, the threshold of lack of
fairness (and thus of the inherent harm) is automatically met.
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fairness automatically determines the unfairness of the operation and, as a direct
consequence, the inherent harm, which is the basis for manager’s liability**.

Lastly, given the formulation of the proposed by-laws clauses, they could not
apply to action for a compensation under art. 2391 cc, para. 4 if no cause for art. 2391
cc, para. 3 was initiated. Indeed, the fairness test is necessary only to prevent invalidation
of a deliberation. If the corporation seeks to find directors’ liability without challenging
the decision of the board, maybe because annulment is not possible anymore, the clause
does not help. Unfortunately, this represents together the biggest limit of by-laws clauses
and the reason why the present work contends that the ultimate solution to have a better
allocation of the burden, which reflects the original goal of the reform, is a rewording of

the norm?¥-248,

IT1.4. OTHER (IM)POSSIBLE BY-LAWS CLAUSES: SHAREHOLDERS’ APPROVAL

The US experience knows another way to avoid plain invalidation of a
transaction: disinterested shareholders’ approval of the interested operation, after full
disclosure of all material facts pertaining to it*’. Many statutes contain a similar
possibility, including Delaware’s.

The prescription at stake provides an efficient alternative to tackle the problem of

interested transactions. Imagine the following scenario: a manager has an interest in a

246 Absent any exculpation clause, which is not analyzed here.

247 L. NAZZICONE-S. PROVIDENTL, Art. 2391 c.c., cit., pp. 150-151.

248 One could argue that the corporation could adopt another by-laws clause to shift the burden also for
art. 2391 cc, para. 4 claims. If one translates the concept of harmlessness in terms of fairness, the director
would meet the burden simply by showing, once again, that the operation was not unfair for the company.
The present work stressed so much the difference between harm and unfairness (s#pra, § I11.2) because of
the consequences that requiring to prove a harm carries in Italian case law: namely, the principle under
which it is the subject asserting that there is a harm that needs to prove its existence and quantify it. By
introducing the concept of fairness, one creates a new standard to evaluate a situation that has been proven
to be unique, and, in parallel, it does not unhinge the well-established principle of proximity of evidence.
In Italian case law, indeed, the burden of proving the harm is placed on whoever is claiming that the harm
exists because it is much easier to meet this onus, instead of asking the other party, that is the one that
would be liable for it, to show that no harm ever occurred.

2 Supra, § ILS.
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given operation, they fail to disclose it to the board of directors and the board approves
the transactions, being unaware of the existence of the interest. Then, the corporation
finalizes the deal. After some time, the board finds out that a director had an interest in
the operation and that they did not disclose it. Consequently, it uses the provision
included in § 144(a)(2) to letinformed stockholders vote on the matter, and the majority
of disinterested shareholders approve it. As a result, there is no need to start litigation,
even if the board was not informed of all material facts of the operation at the time in
which it approved it. Subsequent ratification by shareholder filled the gap previously
left. In so doing, at least one of the prongs provided for by § 144(a) is respected, and the
corporation avoids what could have been a costly and potentially reputationally
damaging litigation, and that would not have benefited it.

The described scenario, unfortunately, would not have the same outcome in Italy.
Indeed, the current wording of art. 2391 cc, para. 2 affirms that the body of the
corporation in charge with approving interested transactions, after full disclosure, is the
board of directors. Therefore, according to art. 2391 cc, shareholders have no power
whatsoever when it comes to such a matter. While involving them to some extent may
be beneficial for the corporation and also an efficient way to deal with interested
transaction, this is not possible, as the hypothesis encounters a lot of limits to its
realization.

The first challenge comes with art. 2380-bis cc. It provides that the management
of the corporation competes exclusively to the board of directors, which puts in place
the necessary operations to implement the corporate purpose. Art. 2380-bis cc was
introduced by the 2003 reform, but it recalls the old formulation of the previous art.
2380 cc*. Art. 2380-bis cc marks a firm separation between the role of the management

body and that of the “ownership” of the corporation, and it implies that shareholders

230 P, MORANDI, Art. 2380 bis: Amministratori della societa, in Il nuovo diritto delle societa, A. MAFFEI
ALBERTI (a cura di), Cedam, Padova, 2005, vol. I, p. 651.
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shall not interfere with the governance of the company, except for when the law or, for
a restrict number of circumstances, the by-laws so allows®'. This is completed by art.
2364 cc, para. 1, n. 5: while nn. 1-4 of this paragraph circumscribe the areas in which the
meeting of shareholders has the power to decide, n. 5 opens up to by-laws clauses that
could expand shareholders’ scope of intervention. Nonetheless, it does not extend to
include plain and pure decision-making powers.

Furthermore, the law dictates a similar possibility only for corporations that do
not have a supervisory council, with the consequence that, very likely, the following
reasoning would not apply to bigger and more complex companies™. For them, full
prohibition of shareholders’ intervention in the management of the corporation remains
the rule, and the by-laws could never include any mitigating clause. In fact, art. 2365 cc,
which governs the powers of the ordinary meeting of shareholders for corporations that
have a supervisory council, does not include a formulation similar to that of art. 2364
cc, para. 1, n. 5%,

Secondly, even the little room left by art. 2364 cc, para. 1, n. S to involve
shareholders more actively in the administration of the corporation does not represent a
complete authorization to their participation or a plain delegation of powers to them.
Indeed, the letter of the law affirms that the by-laws can only foresee some matters in

which the body of shareholders can grant permissions for the operation to take place®*.

231 L. NAZZICONE-S. PROVIDENTI, Art. 2380-bis c.c., in Societa per azioni. Amministrazione e controlli
(artt. 2380-2409-noviesdecies c.c.), Giuffre, Milano, 2003, p. 8.
232 P. MONTALENTI, La corporate governance nella societa per azioni: profili generali, in Trattato delle
Societa, V. DONATIVI (a cura di), UTET Giuridica, Torino, 2022, vol. II, p. 1191. The author suggests
that art. 2364, para. 1, n. 5 applies also to holdings, other than closely-held corporations.
253 Ihidem.
23 For completeness’ sake, and to avoid that something gets lost in translation, art. 2364 cc is reported in
in an unofficial English text.
In stock companies that do not have a supervisory council, the ordinary shareholders’ meeting:
1) approves the financial statements;
2) appoints and dismisses directors; appoints the members of the statutory board of auditors and
its president, and, when provided, the auditing firm responsible for the audit function;
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The concession represents a way to strike a balance between the concentration of powers
in the hands of the board of directors, which, notwithstanding any clause in the by-laws,
keeps the core of the management, and a sort of “veto” power granted to shareholders
for specific circumstances and cases*. Thus, in the case of interested operations, one
can imagine only a preliminary authorization before the completion of the transaction,
and, given the wording of the article, it is hard to argue that it could apply also to a
subsequent ratification, as it happens with the law of Delaware, or California and New
York.

Moreover, being the situation so outlined, the preventive permission would take
the forms of a second, further approval to be granted by the body of shareholders, and
it would not represent an alternative prong to that of board’s approval. This is for two
main reasons, that are however linked: on the one hand, (i) a similar clause would deprive
the board of directors of one of its managing duties (namely, that of approving interested
transactions and to justify them), to give it to shareholders, and this contrasts with the

provision at art. 2380-bis cc, which allocates the duty of managing the corporation to

3) determines the remuneration of directors and statutory auditors, if not already established by

the by-laws;

4) deliberates on taking action for directors’ and auditors’ responsibility;

5) deliberates on every matter that the law indicates as within its competence, and on permissions

possibly requested by the by-laws for the implementation of director’s actions, notwithstanding,

in any event, directors’ responsibility for the actions they put in place;

6) authorizes directors to take legal action against directors and statutory auditors.

The ordinary shareholders’ meeting must be convened at least once a year, within the term

conveyed by the by-laws, and however not more than one hundred and twenty days from the

end of the financial year. The by-laws can provide for a longer term, however not more than one

hundred and eighty days, if the company is required to prepare consolidated financial

statements, when special requirements related to the structure and purpose of the company so

justify; when this happens, directors include in the statement indicated at article 2428 the reasons

of the delay.
235 P. MONTALENT], La corporate governance nella societa per azioni: profili generali, cit., p. 1191; F.
PASQUARIELLO, Artt. 2364-2366, in Il nuovo diritto delle societa, A. MAFFEI ALBERTI (a cura di), Cedam,
Padova, 2005, vol. I, pp. 443—445; contra, A. MIRONE, I/ sistema tradizionale: l'assemblea, in Diritto delle
societa, M. CIAN (a cura di), G. Giappichelli, Torino, 2024, vol. III, p. 404. According to the author, art.
2364 cc, para. 1, n. S represents a hypothesis in which it is another source of law that expressly allows for
a shift in the competence, then authorized by the by-laws.
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the board of directors exclusively®*; on the other hand, (ii) the first two paragraphs of
art. 2391 cc are non-derogable*’. Form the first point of view, (i) the veto power does
not mean that there is a shift of the competence of the decision-making power; to the
contrary, it represents a completion of the competence itself. Put it differently, without
consulting the shareholders, if the by-laws so prescribes, the deal cannot be approved:
therefore, both the board of directors and the body of shareholders need to at least have
the possibility to discuss the operation, otherwise the transaction cannot proceed. But,
in primis, there must be the approval of the board of directors, as required by art. 2391
cc. Indeed, (ii) the procedure set forth by art. 2391 cc is non-derogable. In sum, if the
by-laws prescribed shareholders’ approval, the course of events would be as follows: the
interested director discloses their interest; the fully informed board evaluates the matter
and requires the authorization of shareholders; both bodies need to consent to the
operation before it can be finalized. In short, the by-laws clause becomes a double
authorization on the same issue, instead of a supplement to a lacking deliberation of the
board.

It is very hard to imagine a different scenario, in particular one in which the body

258

of shareholders becomes independently®® informed about all material facts of the

236 F. PASQUARIELLO, Artt. 2364-2366, cit., pp. 443—448. To be complete, one could argue that art. 2364
cc, para. 1, n. 5 is indeed an implicit and allowed derogation to the exclusivity in the management
prescribed by art. 2380-bis cc. If one accepts this interpretation, the first obstacle (i) is removed. Still, the
reasoning lands to the same result, as the by-laws cannot derogate from art. 2391 cc, paras. 1 and 2. Hence,
the board of director cannot be deprived, via by-laws clauses, of its decision-making power on interested
transactions. At most, by-laws clauses could only add up shareholders’ authorization, and, again, not
replace it. Consequently, once more, the by-laws would impose that a double deliberation, from the board
and from shareholders, is required. It is evident that a similar conclusion would not be different from the
one the other assumption comes to. However, viewing art. 2364 cc, para. 1, n. 5 as a plain, albeit allowed,
derogation from art. 2380-bis cc contrasts with the view expressed by L. NAZZICONE-S. PROVIDENTI,
Art. 2380-bis c.c., cit., p. 9. Here, the authors suggest that the permission mentioned by the article would
not be binding for the board: as directors are those who ultimately bear responsibility for their actions and
decisions concerning the administration of the company (art. 2364 cc, para. 1, n. 5, last part of the
sentence), they can always choose not to implement what the meeting of shareholders decides as far as
management of the corporation is concerned.

27 Supra, § 111.3; M. VENTORUZZO, Articolo 2391 - Interessi degli amministratori, cit., pp. 454-455.

258 That is, without the intervention or the mediation of the board of directors.
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interest that a director carries in the operator and could therefore vote on the
authorization without the mediation of the board. Maybe, the only real scenario in
which this could happen is when the interested director is also a shareholder, but this
would trigger a series of consequences: first, if the interest is a conflicting one, the whole
set of rules on conflict of interests within the body of shareholders would apply;
secondly, one may ask why a shareholder that is also a director would disclose their
interest only to their fellow shareholders and not to the board of directors, with the risk
of facing liability for their omission. Finally, one must point out that if the interest of
the director-shareholder first comes out at a shareholder’s meeting, it is very unlikely that
a diligent board of directors will not know about it, sooner or later. When such
information emerges, the board will presumably push for the interested director to
disclose the details of their position. After that, the board will decide on the issue and
will justify it as prescribed by art. 2391 cc, closing the whole circle. Again, even if these
last two passages do not occur, preliminary shareholders’ approval would never lawfully
supplement the procedure set forth by art. 2391 cc, paras. 1 and 2.

To conclude, while the inclusion of a by-laws clause to allow shareholders’
approval of interested transactions would theoretically be possible, if one agrees with the
interpretation provided above, it is also true that a similar clause would hardly add any
useful means to the original purpose of increasing the efficiency of art. 2391 cc. In fact,
what could implement the proficiency of the law on interested transactions would be
the possibility of adding subsequent shareholders’ ratification of the deal, with the goal
of avoiding litigation. The discussion on the matter, anyhow, shows that the current
formulation of art. 2380-bis cc, read together with art. 2364 cc, para. 1, n. S, does not
open up to this hypothesis, and, even if it did, it would be limited to smaller
corporations; thus, there would not be all-encompassing means. Rather, art. 2364 cc,
para. 1, n. 5 only foresees preliminary permissions. Since the preventive authorization

would only add up to the requirements of art. 2391 cc, it would not be a substitute to
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the full disclosure to the board, but instead, and very likely, something the informed
board itself would need to present to shareholders. Consequently, in lieu of becoming a
useful tool, it would represent an excessive bargain for the board, the meeting of
shareholders and the corporation as a whole; lastly, the purpose of a more efficient clause
on the duty of loyalty would not be achieved. That is why a similar clause would be

useless, other than practically impossible.

II1.5. BURDEN OF PROOF AND HARM IN LIGHT OF THE CONNECTION BETWEEN ART.

1394 CC AND ART. 2391 CC

Another means to explore, to see whether it could be a feasible option to achieve
a greater degree of efficiency in the way in which the duty of loyalty is regulated in Italy,
could be by reflecting on the interpretation of art. 1394 cc and then translate some of
the exegesis to the reading of art. 2391 cc, to the extent that is possible.

One of the problems connected with the current formulation of art. 2391 cc is
thatit is often difficult for the corporation to identify and quantify a harm*”’; being able
to do so, with the actual state of the normative landscape, is a precondition to challenge
any deliberation taken in violation of art. 2391 cc, as explained by its para. 3**°. It is
usually the bankruptcy trustee who quantifies the harm, which means that it takes a lot
of time before the action is bought before a judge. Since art. 2391 cc, para. 3 only allows
for the annulment of the deliberation within ninety days from when it was approved,
this remedy is hardly available to the trustee. What is left to them is most probably only
compensation for damages. Therefore, finding an alternative interpretation to art. 2391

cc, para. 3 not only aims at achieving a more efficient way of regulating interested

2% G.ROMANO, La funzione della disclosure nella disciplina degli interessi degli amministratori di Sp.A.,
cit., p. 270; M. SPIOTTA, Responsabilita, in Assemblea e Amministratorsi, G. CAVALLI (a cura di), UTET
Giuridica, Torino, 2013, p. 792.

20 If not a precondition to bring the action before a judge, it surely is a requirement to be successful in
court, as the burden of the proof would otherwise not be met.
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transactions, but would also be essential to give effectiveness and completeness to the
remedies provided by the civil code.

Art. 2391 cc governs interested transactions that occur within the corporation®,
without distinguishing between conflicting or not. Art. 1394 cc is the general rule for
conflicts of interests between an agent and a principal. The present work already
explained the relationship between art. 1394 cc and art. 2391 cc*% now it is time to
explore how and to what extent the interpretation of art. 1394 cc can influence the
interpretation of the similar hypothesis contemplated by art. 2391 cc.

Art. 1394 cc reads that a contract concluded by an agent that carried a conflict of
interests with the principal can be annulled if the principal so requires, and if the third
party was aware or could have been aware of the existence of the conflict.

There is a contrast in the interpretation of the norm, as far as the requirements to
reach annulment are concerned. Part of the scholars®?, and there is case law to support
their view**, sustain that in order for the contract to be annulled the principal must have
at least potentially suffered an economical prejudice. In short, they claim that the
situation outlined by art. 1394 cc to reach annulment is composed of four elements: (i)
the agent has failed to fulfill its obligation to prioritize the interests of the principal,
causing an economic prejudice to the principal; (ii) the agent must have concluded a
contract; (iii) the agent was carrying an interest that was contrary to the dominus’; (iv)
the contract was concluded only by virtue of a psychological nexus between the external
interest and the idea of prioritizing it over the principal’s®. A similar interpretation
brings the downside of anchoring the possibility of challenging the decision to the

existence of an actual or potential harm, which needs to be quantified.

21 And specifically, the Italian SpA.

22 Supra, § L.6.

23 Ex multis, G. ANDREOTTL, Lo svantaggio del rappresentato nella disciplina del conflitto di interessi, in
Nuova Ginrisprudenza Civile Commentata, 2014.

264 Cass., Sez. I, n. 6220/2013.

295 G. ANDREOTTL, Lo svantaggio del rappresentato nella disciplina del conflitto di interessi, cit., p. 295.
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Conversely, there is another line of thought, both scholarly and judicially
supported, which sees annulment of the contract concluded by the agent as possible
even if the agreement did not cause any economic disadvantage for the principal. For
those who support this theory, that can be declined into two shades, the harm is not a
constitutive element of the conflict of interest designed by art. 1394 cc. If one looks at
the wording of the norm, it does not mention any reference to a prejudice to reach the
annulment of the contract: the only condition is that the counterparty was aware or
could have been aware of the existence of the conflict. From there, one concludes that it
is the situation of conflict itself that gives rise to a cause for annulment, and nothing else.
Put it another way, if it is the existence of the conflict that determined the conclusion or
the conditions of the contract, this is enough to annul it***. Because the agent is pursuing
and prioritizing an interest that is not the principal’s, the results and the effects of the
contract concluded in accordance with that interest are irrelevant*”’. The coexistence of
two opposing interests is enough to constitute a harm for the principal, who is not
ensured that their position is being prioritized: the harm is 7z re ipsa®®. In particular,
adopting this perspective, there is no need to show that the agent gained a profit or an
advantage®”. The theory bases its foundations on the idea that if a person is in charge of
pursuing an interest that diverges from their own, they automatically cannot properly
carry out the task. This “static” perspective, that poses emphasis on the mere coexistence
of two conflicting interests, reaches the same conclusion of a more “dynamic” one,
which on the other hand stresses the subjective status of the agent. Form this second

standpoint, it is the subjective element of wanting to pursue another interest causes the

266 Cass., Sez. I1, n. 4143/2012; G. DE NOVA-R. SACCO, La conclusione per altri, in Il contratto, UTET
Giuridica, Torino, 2016, 4% ed., p. 1140.

267 F. RAFFAELE-M. CoLuzzl, Il conflitto di interessi degli amministratori tra diritto comune e diritto
delle societa (di persone e di capitali), cit., p. 183.

298 Thidem, p. 184.

299 F. GALGANO, 1/ negozio giuridico, in Trattato di diritto civile e commerciale, A. CICU-F. MESSINEO-L.
MENGONI (diretto da), Giuftre, Milano, 2002, p. 408.
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annulment of the contract, because the agent deviated from the typic scheme for which
the discipline of art. 1394 cc is designed.

The just explained approaches carry the significant consequence of eliminating
the need to demonstrate the existence of a harm to annul the contract. There is no link
between the economic prejudice and the possibility of challenging the conclusion or the
terms of the contract before a court.

If the proposed conclusion applied also to art. 2391 cc, para. 3, the purpose of
reaching a more efficient interpretation of the norm would be achieved. Indeed, the
corporation, which faces a situation of defective information, would not need to bridge
the asymmetry to challenge the deliberation, and therefore would not need to meet the
tough burden of demonstrating and quantifying a harm.

Nonetheless, the suggested findings on art. 1394 cc would most probably not
transfer to art. 2391 cc. The main limit that the outlined solution encounters is not the
fact thatart. 1394 cc explicitly refers to conflicting situations, while art. 2391 cc regulates
interested transactions at large; not even the different scope of the norms represents an
obstacle. What truly makes it complicated for the analogy to work is the very wording
of the two norms: art. 1394 cc is indeed formulated in a way that opens up to the
possibility of affirming that the harm is not a constitutive element of the case in point.
It does not mention any reference to an economic prejudice; instead, it is the
interpretation provided by experts and courts that add it to the juridical picture. The
letter of the article would theoretically accept also the opposite perspective of those who
consider the harm as not relevant for the matter in question, albeit contestably*”.
Conversely, art. 2391 cc, para. 3, explicitly considers the harm as a condition to go before

a judge. Therefore, it is the legislator that solves the doubt of whether the economic

270 The present work did not deepen the critical aspects of the perspectives that viewed the harm as a non-
constitutive element of art. 1394 cc to reach annulment of the contract. For a detailed comment on the
topic see, in general, G. ANDREOTTL, Lo svantaggio del rappresentato nella disciplina del conflitto di
interesst, cit.
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prejudice represents a constitutive element of the case at stake, leaving no room for a
different interpretation here.

In conclusion, even if the proposed findings under art. 1394 cc would be tempting
for a more efficient regulation of interested transactions, their transposition into art.

2391 cc is precluded because of the very wording of the article.

IT1.6. THE ULTIMATE SOLUTION: A NEW FORMULATION OF ART. 2391 CC

The previous subchapters proposed a series of solutions to increase the efficiency
of thelaw on interested transactions, with the aim of somehow promoting a larger degree
of proficiency of the corporate governance. The goal is far less ambitious than finally
completing the objective pursued by the 2003 Vietti reform*”, but the hope is that these
pages took a step in the right direction. Some of the analyzed suggestions, that, to some
extent, originate from a comparison with the US legal system, have proven to be
unfeasible or hardly applicable, given the comprehensive normative context to which
they belong. Some others could in theory produce efficient outcomes; nonetheless, they
present limitations, once again coming from a systematic view of the problem.

What could most likely solve many of the issues connected with interested
transactions is a rewording of the article that regulates them. Only a thorough process of
rethinking the norm could represent a valid attempt towards an effective and efficient
governance of the matter.

The first two paragraphs of art. 2391 cc bring the enormous prestige of
strengthening the contractual value of the discipline on interested transactions, steering
towards the tightening of the full availability of information to the board, which

constitutes the precondition to any negotiation on equal footing™>.

271 Art. 4, para. 2, lett. b) L. n. 366/2000.
272 M. FRANZONIL, Art. 2391, cit., pp. 386-397; G. ROMANO, La funzione della disclosure nella disciplina
degli interessi degli amministratori di S.p.A., cit., p. 264.
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Nonetheless, the equity achieved with art. 2391 cc, paras. 1 and 2 is seriously
undermined by the way in which art. 2391 cc, paras. 3 and 4 put it into practice. As
already shown, placing the burden of proving the existence and the scope of the harm
on the party that is less informed, because the transparency procedure has been violated,
makes it very hard for compensation to be awarded.

Therefore, the present work suggests an amendment to art. 2391 cc, para. 3, in the

following terms:

«[a]ny deliberation made violating the procedure prescribed in the
paragraphs above, or made with the determining vote of the
interested director, can be challenged by directors and by the board
of auditors within ninety days from its date, unless the deliberation
was fair to the corporation at the time in which it was approved.
Anyone who, after being informed of all material facts pertaining to
the operation pursuant to the first paragraph of the present article,
contributed with their vote to the outcome of the deliberation
cannot challenge it. In any case, the rights acquired in good faith by
third parties based on acts performed in execution of the deliberation

are preserved»*377%,

If one compares the proposed text with the one currently in force it notes that the main

change regards the absence of any reference to the concept of harm. Instead, the

273 The wording of the article, in Italian, would read as follows:
Le deliberazioni assunte nel mancato rispetto delle procedure prescritte ai precedenti commi, o con
il voto determinante dell’amministratore interessato, possono essere impugnate dagli
amministratori e dal collegio sindacale entro novanta giorni dalla lovo data, a meno che non siano
vantaggiose per la societd; l'impugnazione non puo essere proposta da chi ha consentito con il proprio
voto alla deliberazione se sono stati adempinti gli 0bblighi di informazione previsti dal primo
comma. In ogni caso sono salvi i diritti acquistati in buona fede dai terzi in base ad atti compinti
in esecuzione della deliberazione.

7% As pointed out by L. NAZZICONE-S. PROVIDENTIL, Art. 2391 c.c., cit., pp. 148-152, the current

formulation of art. 2391 cc could be implemented even more, considering the various criticisms that

scholars raised after the 2003, reform. However, for the sake of consistency, the present subchapter will

only deepen the aspect of the efficiency connected with the allocation of the burden of proof.
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precondition to challenge the deliberation becomes the «fairness» of the operation, at
the time in which the board decided on the resolution®”. The requisite to obtain the
annulment of the deliberation is still posed in positive terms; but, with the current
wording it is the corporation that needs to positively show and quantify the harm, with
all the undesirable consequences deriving thereof, whereas with the new formulation it
would be the director who positively needs to prove the fairness of the operation.

As already clarified, the inversion of the burden closes the loop on transparency,
both from a practical and a logical standpoint. From the former perspective, indeed, it
facilitates the corporation by relieving it from the difficult task of proving something
without having the necessary means to do it; on the other hand, from the latter, it follows
the rationale that inspired the first two paragraphs of art. 2391 cc: if the prescribed
procedure increases the transparency of the decision-making process, to reach an
informed and balanced resolution, and, if meticulously followed, it guarantees the
substantial correctness of the outcome reached, then, not complying with it is enough
to throw dust on the candor of the operation. In other words, the procedural rules
safeguard the accuracy of the deliberation. Their violation is enough to raise doubts on
the fairness of the transactions. It is for those that infringed the procedure to show that,
notwithstanding said breach, the operation is however fair to the corporation. It could
show that, albeit in other terms, the «fair dealing» was respected and that the
corporation concluded an economically convenient agreement, thus complying with
the «fair price» requirement™.

If the interested director, or the board, succeed in showing fairness, the operation

is still valid and no other consequence occurs. Contrarily, if the court deems the

275 G. DENOVA-R. SACCO, La conclusione per altri, cit., p. 1140. Anchoring the evaluation of the fairness
of the operation to the time in which it was approved makes it independent from any market fluctuation.
The cited authors noted it with reference to art. 1394 cc, but the reasoning they formulated could apply
to art. 2391 cc as well.

276 G.ROMANO, La funzione della disclosure nella disciplina degli interessi degli amministratori di Sp.A.,
cit., p. 264; Weinberger v. UOP, Inc., cit.
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operation unfair, the corporation may want to hold those who contributed to the unfair
deliberation liable. A further amendment to art. 2391 cc, para. 4 completes the

discussion on the topic:

«[i]f the deliberation was made in violation of the procedure
prescribed by paragraph 1, the interested director is liable for the
damages caused to the corporation, unless the operation was fair to
the corporation at the time in which it was approved; if the
deliberation was made in violation of the procedure prescribed by
paragraph 2, the director who, with their actions or omissions,
contributed to it is liable for the damages caused to the corporation,

unless the operation was fair to the corporation at the time in which

it was approved»*"’.

The proposed text does not completely shrink away from the idea of the
(economic) prejudice. Anyhow, it grounds it to the unfairness of the operation. The
logic is always the same: the procedure prescribed by paras. 1 and 2 of art. 2391 cc
guarantees that the resolution approved accordingly is substantially correct. The mere
violation of the precise obligation imposed by the law casts doubts on the candor of the
validation process. Liability occurs, unless the board or the interested director can
exculpate themselves by showing the fairness of the decision.

The steps to determine whether the director is liable are articulated as follows: (i)
assess if the prescribed procedure has been followed, and the burden is on whoever is
challenging the deliberation; (ii) if the plaintiff does not meet the onus, the cause can

stop, as no violation ever occurred, and thus the business judgement rule shields the

277 Hereinafter is the proposed wording of art. 2391 cc, para. 4 in Italian:
Se la delibera é stata assunta senza rispettare gli 0bblighti informativi previsti dal comma 1,
Lamministratore interessato risponde del danno causato alla societa, a meno che l'operazione non
fosse comunque vantaggiosa nel momento in cui é stata approvata; se la delibera é stata approvata
senza rispettare gli obblight previsti dal comma 2, l'amministratore che, con la propria azione od
omissione, vi abbia contribuito risponde del danno causato alla societa, a meno che l'operazione
non _fOSA'K comunque vantaggrosa nel momento in cui é stata approvata.
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decision, even if it turned out to be economically adverse”; conversely, if the
corporation proves the violation, the burden automatically shifts to the interested
director, who, in order to escape liability, needs to prove the fairness of the operation;
(iii) if the director succeeds in satisfying their burden, they are not liable, as no harm ever
occurred; in the opposite case, it means that the operation was unfair. Unfairness
automatically entails that there is a harm, which now needs to be quantified””: if
quantification is still impossible, due to the persistent lack of availability of information,
there will be an evaluation on an equitable basis by the judge, pursuant to art. 1226 cc.

The suggested formulation takes the abovementioned early criticisms to the 2003
reform a step further. They affirm that the reversion of the onus probandi could regard
the causal link between the conduct of the director and the actual damage incurred by
the corporation, as far as art. 2391 cc, para. 4 is concerned. In this view, the company
could have been awarded damages even without needing to prove that they were a direct
or indirect consequence of the director’s action or omission. Nonetheless, this
perspective explicitly mentions that the corporation has to show that a harm occurred®®.
To the contrary, the solution put forward by the present work reverses the burden on
this last point, making the proof of the harm dependent on whether the director or the
board can demonstrate the fairness of the operation.

Moreover, the proposed wording reconciles the goal of efficiency with an early
view of the concept of damage connected to conflicting transactions and shows how the
two travel in the same direction. In the past, some scholars pointed out how, when it
comes to conflicts of interests, the notion of damage carries its own special meaning?®":

it does not limit itself to the category of damnum emergens and lucrum cessans;

278 ¥. BONELLL, ] principali cambiamenti introdotti dalla riforma del 2003, cit., p. 122.

27 The coordination issues with other existing norms would be those already explained in supra, §§
111.3.A-I11.3.B.

280 L. NAZZICONE-S. PROVIDENTTL, Art. 2391 c.c., cit., pp. 150-151.

281 S. PUGLIATTI, Studi sulla rappresentanza, Giuffre, Milano, 1965, p. 120; G. NOTO SARDEGNA, Le
societa anonime, Orazio Fiorenza Editore, Palermo, 1908, p. 327.
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contrarily, there is a harm whenever the agent, due to an external factor that represents
an opposing interest, does not serve the principal exclusively. Everything that the agent
does, not to put the principal’s best interest above any other they may be carrying, due
to the interference of the abovementioned external influence, they are doing it to the
detriment of their principal. That s to say, the harm reflects the agent’s failure to achieve

the benefits that they could have brought to their dominus™*

. Confirming the specialty
of the discipline on interested transactions, the new wording would shift the focus, from
the harm to the fairness or unfairness. And fairness is translated in terms of
vantaggiosita: it includes not only the lack of corporation’s assets reduction, but it also
encompasses the “hidden gains” that a director obtained by virtue of their shady
behavior and by putting their interest above the company’s, even when such interests
were aligned.

Additionally, said inversion of the burden, which is then placed on the director, is
not a unique case in the corporate law landscape and it happens in other areas of
corporate governance, too. In particular, the relation presenting the text of the 1. n.
155/2017, which delegated the government with the promulgation of a new code of
business crisis, affirms that the somehow punitive reversion of the onus probandi, when
it is the director that, with their incorrect behavior, caused a prejudice to the
corporation, is not only justified, but also responds to equitable reasons*. Even though
the example concerned a different matter, it shows that the inversion of the burden may
carry a punitive connotation and that it may be legitimate when it is linked to a violation

of a director’s specific duty, rather than their general duty of loyalty®**.

282 A. LUMINOSO, 1/ conflitto di interessi nel rapporto di gestione, in Il conflitto di interessi nei rapporti di
gestione e di rappresentanza, C. GRANELLI-G. STELLA (a cura di), Giuffre, Milano, 2007, p. 20.

283 E. PEDERZINL, Amministratori e responsabilita: profili della quantificazione del danno alla luce del
codice della crisi d’impresa e dell’insolvenza, in Le nuove leggi civili commentate, 5,2022, p. 1310.

84 Cass., Sez. I, n. 5876/2011, cit.; D. REGOLL, Poteri di informazione e controllo degli amministratori
non esecutivi, cit., p. 1144.
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Lastly, the rewording of art. 2391 cc, paras. 3 and 4 would be in accordance with
another principle behind the 2003 normative intervention. The Vietti reform wanted to
strengthen the position and the power of the corporation, compared to that of its other
constituencies®”. Relieving the company from the heavy burden of proving the
existence of a damage, in order to bring action pursuant to the currentart. 2391 c, paras.
3 or 4, facilitates the business entity in looking after its own interest. Plus, it is better

safeguarded from director’s hidden actions.

285 M. FRANZONI, 4rt. 2391, cit., p. 385.
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CONCLUSION

As the previous chapters pointed out, the current Italian legislation on the duty
of loyalty is not efficient.

The 2003 reform profoundly changed the structure of the corporate governance
of Italian companies, including the rule on interested transactions. As far as art. 2391 cc
is concerned, the new prescribed procedure enhances the transparency of the
deliberation process; it is a declination of one of the broader aims that the normative
intervention wanted to pursue: namely, increasing the flow of information within the
members of the board, to facilitate a knowledgeable and aware decision-making®*.

The amendment to art. 2391 cc was inspired by a comparative analysis, that the
present work tried to travel trough again. In particular, it deepened the US experience,
with a special attention to Delaware case law. From a purely descriptive standpoint, there
are some similarities between the Italian and the foreign pieces of legislation: for
example, they both prescribe an extensive disclosure obligation to the board of directors
and they both anchor the validity of the deliberation to the fulfilment of said duty. On
the other hand, there are differences that are meant to remain so®’.

In between, some discrepancies have indeed proven to become a useful tool when
it comes to finding a solution to a domestic problem. By examining the Italian legal
system, the present work was able to identify some if its main disadvantages and the
issues they create. The abovementioned chapters underlined the crucial critical aspects
of the current rule on interested transactions and, after a specification on agency costs
and economic analysis of the law, they envisaged some tools to increase the degree of

efficiency of art. 2391 cc. While the first two paragraphs of art. 2391 cc outlined a

286 G. MINERVINL, Gl7 interessi degli amministratori di s.p.a, cit., p. 587; P. MONTALENTI, La corporate
governance nella societa per azioni: profili generali, cit., p. 1912; M. VENTORUZZO, Articolo 2391 -
Interessi degli amministratori, cit., p. 447.

87 Namely, the possibility for shareholder to ratify the interested transaction, if a majority of the
disinterested directors did not approve it; or the fact that disclosure of all material facts to the board of
directors (and to shareholders) is not necessary if they already know such information.
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creditable procedure that has implemented the transparency goal pursued with the 2003
reform®®, paras. 3 and 4 have proven to be ineffective in tackling the consequences of a
violation of the abovementioned ideal golden standard. After a description of how
different jurisdictions in the US deal with interested transaction, the discussion went on
and used the means acquired with the comparative analysis to assess if and to what extent
the more efficient approach adopted by US statues could apply in Italy.

What essentially the present dissertation contends is that, with some necessary
limitations, the dynamic position that US corporate law takes on the duty of loyalty
enables the achievement of a more efficient way of regulating its multi-faceted aspects.
Among them, the introduction of the concept of fairness, translated in terms of
vantaggiosita in the domestic context, could represent a step in the direction of
increasing the efficiency of the norm.

This work attempted at shrinking away from patchworking, that could always
represent a serious threat to its organicity. Without resorting to a mere “copy and paste”
method, turning the issue from an actual-or-potential-harm perspective into a fairness
one would bear the advantage of allowing an inversion of the burden of proving whether
the corporation suffered a damage from the interested transaction, which would then
facilitate the corporation in obtaining compensation from its disloyal directors. Of
course, the notion of fairness would need to be filled in with some content; furthermore,
to fully obtain a material adaptation to the Italian legal system, the meaning of harm
must be linked to that of (un)fairness; the preceding pages tried to explain said
connection, too.

There is still a lot that must be implemented to achieve a proficient normative
landscape on the duty of loyalty, in all its aspects. Only with a comprehensive approach

to the issue one can find a way out of the inefficiency loop. In this sense, the regulation

288 As§ 1 pointed out, there are still shadows even in the post-reform wording; anyhow, it surely represents
a leap forward towards more candor.
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on the corporate opportunity doctrine, as formulated in the Civil Code, does not bring
a positive example. The 2003 reform added para. 5 to art. 2391 cc, which is indented to
regulate the corporate opportunity doctrine, but little did the legislative intervention do
to harmonize it with the existing statutes. According to some scholars, the rule is so badly
worded that it does not even introduce the so-called corporate opportunity doctrine: for
them, the 2003 innovation is just an apparent novelty, since it does not include any form
of disgorgement of profits; additionally, it does not provide any implicit or explicit
derogation to the standard rule of loss of chances: therefore, with the current
formulation, one could have envisaged the director’s liability even with the previous text
of the norm*®. Indeed, art. 2391 cc, para. 5 only affirms that a conduct is forbidden and
that its violation gives rise to liability for the director™. It does even not include any
reference on how to determine if the opportunity was presented to the director in their
individual capacity or because of their role within the corporation, which is essential to
assess whether the violation at stake occurred or not.

What is undeniable is that the normative intervention attempted at regulating the
phenomenon of the corporate opportunities, but it did not take into account all the
elements that contributed to the evolution of the doctrine. It is therefore for Italian
interpreters to navigate the multitude of tests developed by foreign case law, and the
Anglo-Saxon jurisprudence in particular, and to determine to what extent they could
apply within the domestic context. It is also for Italian law experts to assess whether the
current formulation opens up to derogation, and a contractualization of the corporate
opportunity doctrine, as for example § 122 DGCL allows, or if, to the contrary, it is a

291

fixed rule”’. Once more, as the introduction of the case in point comes from a

289 G. MINERVINL, GI7 interessi degli amministratori di s.p.a, cit., pp. 777-778.

0D, R. Duccl, L appropriazione di corporate opportunities da parte di amministratori di societa. Tests
giurisprudenziali e definizione della fattispecie., cit., p. 1.

1 M. M. GOODMAN-]. A. ISMAIL, Examining the Duty of Loyalty and the Corporate Opportunity
Doctrine, in Business Torts € Unfair Competition, 21, 4, 2014; G. RAUTERBERG-E. TALLEY, Contracting
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comparative experience, one has to look at the problem from a comparative perspective
to find an effective and satisfying solution to the problem.

In conclusion, even though the Italian legislation on the duty of loyalty, in all its
aspects, with the 2003 reform, has come a long way, there is still a lot to work on to reach
the desired efficiency, and one of the starting points to truly safeguard the corporation
from information asymmetries, which are a link between interested transactions and the
corporate opportunity doctrine, is implementing even more the normative landscape on

the duty of loyalty.

Out of the Fiduciary Duty of Loyalty: An Empirical Analysis of Corporate Opportunity Waivers, in
Columbia Law Review, 117, 5, 2017.
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