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Introduction

Migration is a complex and dynamic event that has a significant impact on almost every
society globally, it is shaped by historical experience as well as contemporary political,
social and economic transformations. While general studies often focus on its structural
drivers, the specific experiences of women within this process remain frequently
unnoticed in both academic discussions and legal frameworks; but recognising migration
as a gendered reality is crucial to fully understand how women are particularly impacted
by displacement and mobility, as well as how they actively contribute to shaping

migration patterns, attitudes and outcomes.

The migration of women illustrates a crucial point where vulnerabilities and possibilities
intersect; because on one hand, many women are more vulnerable to discrimination and
violence, both in their home countries and along migratory routes. Although gender —
based violence (GBV) can directly lead to flight, it is not universally accepted as a valid
reason for asylum. Enduring legal and procedural weaknesses prevent the effective
implementation of appropriate norms provided by international and regional instruments
such as the Istanbul Convention or the EU Charter of Fundamental Rights. However, on
the other hand, migration may also be a powerful act of empowerment: allowing women
to gain new forms of independence, assume roles as economic providers and actively
contribute to the redefinition of social and gender norms within their families and

communities. !

Many of these issues are distinctly reflected in the European situation: gender — sensitive
policies are often not integrated into asylum systems and migration protocols. However,
the growing number of women moving abroad independently highlights the imperative
need for frameworks that appropriately account for their unique state. A critical lens for
analysing these dynamics is case law: recent rulings at the Court of Justice of the

European Union, like the judgment in Case C-621/21, have highlighting both the progress

! Gazidede, U. (2023, 16 gennaio). 11 fenomeno della femminilizzazione dei flussi migratori: Le cause e gli
effetti sulle donne migranti, la discriminazione (doppia o multipla) di genere, di religione e di provenienza,
Melting Pot Europa
https://www.meltingpot.org/2023/01/il-fenomeno-della-femminilizzazione-dei-flussi-migratori/
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made in recognizing gender — based violence in asylum allegations and the ongoing
challenges in providing effective protection. Beyond the asylum framework, critical
attention must also be paid to the conditions women face at borders and in transit zones.
There are imperative questions regarding accountability and duty when the European
Union collaborated with third — world countries, such as Libya, especially when women
are subjected to systematic abuse while migrating. These problems highlight the complex
relationship between legal standards, political choice and human rights commitments,
exposing persistent inequalities that put migrant women at heightened risk. While global
migration patterns are diverse and shifting, with data indicating that migration is largely
regular and safe, people who are forced to move due to persecution, conflict or disaster

often represent the most vulnerable groups requiring special protection.

This thesis approaches the complex subject of women and migration through the
complementary perspectives of law, sociology and lived experience; it carefully examines
how gender invisibility acts within asylum law and refugee protection, how the European
standards address gender — based persecution and how institutional practices continue to
fail to adequately protect women. Furthermore, it considers the transformative potential
of women’s participation in migration, both in terms of social integration and in reshaping
norms within both origin and destination societies; it critically examines the European
Union’s responsibility in contexts where its policies and external partnerships may

contribute to the exposure of women to violence or harm.

This study aims to provide a more inclusive and nuanced understanding of migration as
a highly gendered phenomenon by examining these interconnected elements. In the end,
women are not only seen as people who require protection but also. and this is crucial, as
change agents whose varied roles, life — changing experiences and priceless contributions

are essential to the continuous development of migratory pattern.



Chapter 1

Why gender matters in a migratory process?

1.1 Migration in Context: From Global Trends to Gendered Experiences
1.1.1 Key Terms and Legal Frameworks

With the term migrant, we refer to a broad concept that is not yet defined under
international law, but that covers the general lay understanding of a person who moves
away from his or her place of usual residence, either within a country or across an
international border, for a variety of reasons and whether temporarily or permanently. 2
Beyond the general definitions of migration and migrant, such as those found in
dictionaries, there are more specific definitions used in legal, research, administrative and
statistical context. Although there is not a single definition of migration or migrant that is
universally accepted, several interpretations are widely recognized and have been
developed for different purposes: technical characterization and categories of migrants
and migration are shaped by a range of factors including: geography, law, politics,
methodology, time and development; for this reason, there are different ways in which
migration events can be understood; including in relation to place of birth, citizenship,
place of residence and duration of stay. * The term covers different legal categories of
individuals: such as migrant workers; it includes people whose movements are
specifically regulated by law, for example, smuggled migrants. As well as groups whose
status or modes of movement are not explicitly defined in international law, like

international students.
1.1.2 Contemporary Dynamics

Migration represents one of the most significant social, economic and political experience

of the contemporary era, even though this phenomenon transcends across national

2 International Organization for Migration (IOM) UN MIGRATION Key Migration Terms Key Migration
Terms, Migration Glossary | [OM, UN Migration

3 JOM (2024). Migration and migrants: A global overview. In: World Migration Report 2024 (M.
McAuliffe and L.A. Oucho, eds.). IOM, Geneva. https://publications.iom.int/books/world-migration-

report-2024
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boundaries, this study adopts a regional focus on the European Union (EU). This
research’s objectives are reflected in the indicated choice, since the EU provides a
peculiar context for analysing migration through a gender — sensitive lens, given the
availability of comparable statistical data and the centrality of migration in the political
and human rights debates across Europe. This geographical limitation therefore does not
aim to ignore global dynamics, but rather to enable a more detailed and contextualised

understanding of the patterns that shape migration and asylum processes in Europe.

In 2023, approximately 385,000 irregular migrants entered the EU, while more than 3.7
million individuals used legal migration channels. Asylum remains another key driver of
migration: over one million first — time applications were submitted across the EU in
2023. By the end of 2021, recognized refugees in Europe accounted for around 10% of
the global refugee population, a share that increased to approximately 20% in 2022
following the large — scale Russian invasion of Ukraine. Citizens from non — UE countries
represented 6% of the total EU population in 2023, and the return of third — countries
nationals without legal residence continues to be a priority in European and national

migration management policies. *

Demographics are also significantly shaped by migration: according to Eurostat, on 1
January 2022, 23.8 million non — EU nationals lived in EU member states, making up
5.3% of the total population, their median age was 36.6 years, while the native
populations were 45.4 years. Over the previous 50 years, the number of international
migrants has risen significantly, and in 2020, there were a projected 281 million, or 3.6%
of the world's population, which is 128 million more than in 1990 and more than three
times as many as in 1970. Women among migrants and refugees are playing an
increasingly important socio — economic role, highlighting the broader demographic,

social and economic impacts of migration both in Europe and worldwide. °

The pathways that individuals take to go across borders are known as migratory routes.

It is relevant to explain that certain migration routes provide significantly more challenges

4 European Parliament. (2025, August 27). Asylum and migration in the EU: Facts and figures.
https://www.europarl.europa.eu/topics/it/article/20170629STO78630/statistiche-su-asilo-e-immigrazione

3 International Organization for Migration. (2024). World Migration Report 2024.
https://worldmigrationreport.iom.int/msite/wmr-2024-interactive/
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than others: both for migrants traveling along them and the authorities which oversee
managing them: these routes are often marked by uncertain and, frequently deadly,
results; often linked to a variety of social, political, economic, environmental and policy
factors that have a significant impact on how people migrate. From the media coverage,
reports from non — governmental groups and United Nations agencies to official records
originated by coastguards and medical examiners and firsthand accounts from migrants

themselves; are only some of the sources of information on such concerns. °

While most people travel for business or pleasure and follow official land, air or sea routes
to reach their destination, some others may move outside the regulatory norms: such
irregular movements have a variety of origins and are often sparked by regional or local
instability: the precarious geopolitical position of a state or human rights abuses. Many
people attempting to migrate to Europe undertake life — threating journey, often facilitated
by human traffickers who employ unsafe or overcrowded vessels to cross the

Mediterranean Sea or to reach the Canary Islands. ’

Based on recorded border crossings, the three primary routes for irregular migration into
the European Union are the Central Mediterranean, Western Balkan and Eastern
Mediterranean routes; migrants from Syria, Afghanistan and Tunisia constitute the most
frequently recorded nationalities and the specific characteristics of migration vary by
route, highlighting the influence of regional conditions. One of the main routes for
migrants to reach Europe is the Central Mediterranean route, which runs from North
Africa across the Mediterranean Sea to Italy and Malta; it flows from the Eastern
Mediterranean region supplement this northward trend. The Central Mediterranean route
had a 59% drop in arrivals in 2024, although it still handled almost 67,000 crossings,
ranking as the second busiest route. Approximately half of the immigrants through this
corridor were migrants from Tunisia, Syria, and Bangladesh; in 2024, there were around
69,400 detections along the Eastern Mediterranean route, which includes travels toward

Cyprus, the Greek marine boundaries and the land borders between Greece, Bulgaria, and

® European Border and Coast Guard Agency. (2025). Migratory routes. Frontex.
https://www.frontex.europa.cu/what-we-do/monitoring-and-risk-analysis/migratory-routes/migratory-
routes/

7 Ibid.
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Turkey. This was the third straight year of recovery after pandemic — related lows, and it
was a 14% rise over 2023. Along this path, the most often reported ethnicities were

Egyptians, Syrians and Afghans. 8

Discussing irregular migration, describes the transnational movement of individuals who
gain an entry to a nation without the necessary legal permission from that State. In
contrast, the designation irregular migrants usually refer to the population of migrants
within a country who lack legal permission to remain, either having never possessed a
valid residency document or having exceeded the duration of their temporary visa. Due
to the complexities surrounding these classifications, available information concerning
both irregular migration and migrants is very scarce: these clandestine crossings escape
systematic data collection, and, in this way, it makes accurate measurement unachievable.
This analysis focuses on the underlying trends and catalysts prompting unconventional
ways of migration, different from merely classifying 'undocumented immigrants.' This
broader scope encompasses individuals journeying with the intention of submitting an
asylum claim, who are consequently not deemed 'irregular', along with those attempting

to relocate despite being unable to secure a visa or formal refugee standing.
1.1.3 Drivers and Determinants

The forces shaping migration are complex, overlapping and constantly evolving. The
conventional distinction between an ‘economic migrant’ and an ‘asylum — seeker’ are
overly rigid to explain the complexity of reality: there are many interconnected
motivations for both regular and irregular migration; with the availability of resources
and financial capacity playing an important role: in conflict situations, for example,

individuals may be very keen to migrate yet lack the means to do so.

Limited economic opportunities in the country of origin sided by the prospect of better
conditions abroad, often drive irregular migration; however, expectations vary depending
on the nature and reliability of the sources of information individual migrants have.
Irregular migration is usually a collective effort in which families and social and religious
networks play a crucial role. [rregular migration is often supported financially by friends

or family; as migration from a society becomes common, a ‘culture of migration” may

8 Ibid.
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emerge in communities of origin which drives further migration and many irregular
migrants rely on the services of smugglers or agents, who not only determine which
destinations are available but also shape the routes taken. Although stricter border
controls may alter the pathways and methods of migration, policy measures rarely reduce
the overall number of people on the move; a person’s need to leave their home is likely
to be far more important to them than different countries’ welfare countries of origin are
more likely to increase, not reduce, migration: those who migrate to Europe are typically
not the very poorest, but rather individuals with sufficient financial resources to fund their

journey. °
1.1.4 Gender as a Structuring Force in Mobility

Migration, a fundamental aspect of individual life, has historically been structured by
societal gender norms that assign specific roles and expectations based on physiological
sex at birth; leading to a conventional depiction of migration as a male — dominated
phenomenon where women and girls were largely considered "tied movers," migrating as

spouses or daughters, or subsequently through processes of family reunification. !

However, a significant shift began in the early 1980s, marking a notable increase in the
number of women, both single and married, often with higher educational attainment than
their male counterparts — who embarked on independent journeys to secure employment
in other countries; by referring to a global overview of female migration, this section aims
to contextualize long — term trend and changes in women’s mobility worldwide. Data
compiled by the United Nations Population Division, derived primarily from population
censuses and encompassing both documented and undocumented migrants, indicates that
the growth rate of female migrants surpassed that of male migrants between 1965 and
1990 across major receiving countries, including both industrialized and developing

nations. Indeed, approximately half of all international migrants today are women, a

? Ibid.

10J0M UN MIGRATION World Migration Report 2024, Chapter 6 “Gender and Migration: Trends, Gaps
and Urgent Action.”
https://publications.iom.int/system/files/pdf/pub2023-047-1-world-migration-report-2024_11.pdf
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reality that has led to the widespread adoption of the term “feminization of migration" in

recent years.

Despite its common usage, the feminization of migration is often regarded as misleading
and has sparked debates regarding its appropriateness: the primary concern is that it
implies an absolute increase in the proportion of women migrants, when women already
constituted nearly 47% of all international migrants by 1960. Over the subsequent four
decades, this percentage increased by only two points, reaching approximately 49% at
present, suggesting a relative stability in the global gender balance of migration rather
than a dramatic "feminization" in terms of sheer numbers. Nevertheless, this aggregate
stability masks important trends at the regional level and, crucially, conceals a profound
transformation in zow women migrate. The real change in recent decades lies not merely
in the numbers, but in the shift from women migrating as "family dependents"
accompanying their husbands or joining them abroad, to increasingly migrating
independently in pursuit of employment opportunities. This evolving dynamic has
significantly heightened awareness among migration experts and other stakeholders
regarding the multifaceted significance of female migration. Experts now focus on
aspects such as the growing importance of women as senders of remittances, the specific
working conditions prevalent in jobs predominantly undertaken by migrant women, like
domestic work and care — giving; the changing roles of women within their families and
communities, the emergent phenomenon of "mobility orphans", and the heightened
vulnerability and exposure of migrant women to various risks, including human

trafficking. !!

The current era has been termed "The Age of Migration" due to five defining phenomena:
its globalization, characterized by an increased number of countries involved in migratory
movements; its acceleration, reflected in the rising volume of migrants; its differentiation,
where migrants moving to a single country represent diverse ethnicities and groups; its
politicization, as international migration concerns increasingly influence domestic
policies, bilateral relations, and national security; and finally, its feminization.

Researchers contend that this "feminization" means that every second migrant and every

! Caritas Internationalis. (n.d.). The female face of migration: Background paper.
https://www.caritas.org/includes/pdf/backgroundmigration.pdf
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third asylum seeker is female. Recognizing that women comprise almost half of the
migrant population and that gender profoundly impacts their migration experience,
European Union member states have been prompted to develop forward — looking, long-
term policies that incorporate a gender — sensitive, targeted approach to migration

integration, thereby allowing host societies to fully value women's contributions.

Regional migration flow trends serve as critical indicators of this complex phenomenon.
Currently, females constitute over half of international migrants in more developed areas,
while making up slightly less than half in the world's less developed and least developed
regions. These geographical variations are reflective of societal biases regarding "male"
and "female" labour, disparities in wages and living standards, governmental policies and
employment practices. The availability of refuge sites, along with other facilities and
forms of protection, also plays a crucial role in migrants' and refugees' decisions about
destination. By 2005, female immigrants slightly outnumbered male immigrants across
most of the world's regions, with Africa and Asia being notable exceptions. North
America stands out as a unique case, where female immigrants have exceeded male
immigrants since 1930, accounting for 50.4% of the total migrant population in 2005.
Europe and Oceania have also reported increasing proportions of female immigrants,
surpassing male numbers since 2000 and reaching 53.4% and 51.3% of total migration,
respectively. In Australia, women have outnumbered men in migration flows over the last
three decades, with a notable increase in both married and unmarried women migrating
alone or with other women. While in 2005, female migrants constituted 44.7% of total
migration in Asia, some countries within the continent show a significant female
dominance in emigration. For instance, in 2005, 65% of those leaving the Philippines for
work or residence abroad were women. Similarly, in 2002, twice as many women as men
migrated from Sri Lanka, and between 2000 and 2003, women comprised 79% of
individuals migrating from Indonesia for work. Latin American and Caribbean women
also exhibit high mobility; by 1990, immigrant women from Latin America were the first
in the developing world to achieve parity with male migrants, and by 2005, they
constituted 50.3% of total migrations from this region. Their primary destinations include
Europe, North America, and other parts of South America. The feminization of the
migratory process is particularly evident in flows from Central and South America to

Spain, where in 2001, 70% of all migrants were women from Brazil and the Dominican
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Republic. Migration flows from this region to Italy are also largely female — dominated,

with 70% of arrivals from 13 out of 30 Latin American countries being women in 2000.
12

In Africa, pervasive poverty, disease, land degradation and high male unemployment
collectively drive women to assume responsibility for providing family income,
contributing to a steady increase in female migration at a rate faster than the global
average. By 2005, women constituted 47.4% of Africa's 17 million immigrants, an
increase from 42.3% in 1960. Most African women migrate within the region, but they
also move to North America and Europe; for example, female migrants account for 85%
of migration flows from Cape Verde to Italy. However, socio — cultural norms continue
to restrict female mobility primarily in Arab countries, where male emigrants are
generally understood to significantly outnumber women, despite a scarcity of reliable
data. The feminization of migration runs parallel to two other significant transformations
affecting women globally: the feminization of poverty and the feminization of work. This
convergence gives rise to specific problematic forms of migration, such as the
commercialized migration of women and girls into roles as domestic workers and
caregivers, which frequently escalates into the trafficking of women for both labour and
sexual exploitation. These prevalent trends, demonstrating the increased mobility of
women across almost all world regions and their growing role as primary income earners,

undeniably make the "feminization of migration" a reality in its lived experience. '3
1.1.5 Rethinking Gender in Migratory Processes

The reduction of women to merely passive agents in the migratory process is increasingly
seen as arguable and outdated, given the profound changes in women's roles in many
societies, their greater insertion into the labour market, the advancements in emancipation
processes, and, above all, the rising number of female migrants. It is also evident that
women's migration, in its constitutive elements, can exhibit deep differences in
characteristics compared to men's migration, thereby precluding generic and neutral

analyses and evaluations unrelated to the gender subject. This raises pertinent questions

12 Migration Data Portal. Women & girls’ migration.
https://www.migrationdataportal.org/themes/women-girls-migration

13 Tbid.
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about a potential "feminization of power," understood as the empowerment of women
when they achieve self — determination and possess the independence to make their own
choices. In this context, assuming power does not imply having coercive rights over
others but rather fostering equal relations where everyone is recognized as a citizen with
rights, thus becoming protagonists of their own choices. This leads to a fundamental
inquiry: is women's participation in international migration genuinely an instrument of

empowerment, or does it merely represent a new form of subordination?

A closer examination of migration trends, however, reveals the necessity for a more
nuanced interpretation. While global datasets rarely capture the full experience of
migrants beyond a binary understanding of gender, as gender — disaggregated statistics
remain uncommon, sex — disaggregated data still provide useful insights into
demographic trends from a binary perspective. Consequently, despite an increase in the
absolute number of female migrants over the years, migration is not necessarily more
feminized; on the contrary, it may have become more masculinized when considering the
proportional share of female and male international migrants at the global level. These
patterns underscore that the "mantra" of the feminization of migration requires careful
nuancing: not only is the migration gap between female and male international migrants
potentially widening, but deeply entrenched gender patterns of occupational labour
segregation continue to prevail worldwide and are likely to be exacerbated, consistent
with global historical trends in gendered labour segregation by sector of activity. In
conclusion, while the increased independent mobility of women and their growing
significance in global migration flows demand specific policy attention and a gender-
sensitive approach, the term "feminization of migration" itself necessitates a critical and
nuanced interpretation to accurately represent global trends and the enduring realities of

gendered labour segregation.
1.2 Women on the Move: from Vulnerability to Empowerment
1.2.1 The Role of Gender in Migration Experiences

Gender is a central component of the migration journey, shaping every stage of the
experience. It is understood not simply as a person's sex, but as the socially constructed
roles, relationships and power dynamics that society assigns to males and females; it is

not merely a question of distinguishing between men and women, but rather of
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understanding the relational framework that structures their interactions and conditions
opportunities, expectations and constraints. Because of this reason, gender exerts a
significant influence on virtually every stage of the migratory trajectory: it influences the
reasons for migrating, who migrates, the routes taken and the opportunities available at
the destination. Consequently, gender can create specific vulnerabilities, exposing

migrants to different types of risks based on their identity as a man or woman or other. '#
1.2.2 Risks for Female Migrants

The vulnerability of migrant women explains this dynamic with clarity: in many different
contexts, domestic violence continues to be normalized by cultural frameworks that
legitimate female subordination, while the precariousness of economic, legal, and
linguistic conditions in host societies further constrains women’s capacity to escape
abusive partners or family members. For these women, the migratory experience is not
solely a matter of geographical displacement, but rather a compound and often traumatic
process in which the disorientation inherent in migration intersects with the psychological
and physical harm resulting from GBV. It follows that any serious attempt to address
migration governance must necessarily adopt a multidimensional and gender — sensitive
approach, avoiding simplistic generalizations and ensuring that protection mechanisms

are attuned to the differentiated realities of migrants. '°

In this regard, the integration of gender awareness into border and migration management
becomes indispensable. Border agencies, if they are to act in compliance with
international legal standards and human rights obligations, must develop practices that
are both efficient and attentive to the dignity and security of individuals. In this process,
the International Organization for Migration (IOM) has played a significant role,
particularly through the provision of capacity — building activities designed to equip
national authorities with the necessary tools to operationalize gender — responsive

strategies in their daily work.

14 Elaborato finale: Il Coraggio di parlare. Relazione tra violenza di genere e immigrazione: uno studio di
caso. TESI ALESSIA CESARI PDFA.pdf

15 TOM UN MIGRATION Gender and Border Management gender-and-border-management.pdf
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1.2.3 Quantitative Insights

Worldwide, there are 122.6 million forcibly displaced and stateless people '¢; with the
number of international migrants reaching an estimated 281 million in 2020, more than
triple the figure in 1970, population movement and migration have become global
phenomena. GBV can be both a cause and a consequence of migration, pushing women
and girls to seek safety yet exposing them to increased risks stemming from crises and

subsequent movement.

They are forced to flee, for instance, from natural disasters or conflict, they face elevated
risks in addition to the already existing general drivers of GBV, such as patriarchal norms
and structures; moreover, the migration journey itself can expose them to even greater
dangers. Following irregular routes, which lack the safety and oversight of regular
migration channels, significantly increases the risk of encountering violence. On reaching
destination countries, including those in the EU, the risks of GBV do not dissipate; rather,
they remain a threat within reception and detention facilities, transit sites and even local
communities; women whose residency status is tied to their partners are particularly
vulnerable to intimate partner violence (IPV) and domestic violence. In addition to
conflict — related sexual violence, forcibly displaced women and girls face a significantly
higher risk of IPV: the United Nations High Commissioner for Refugees estimated that,
in certain displacement settings, their risk was 20% higher than that of non — displaced
women and girls. However, the fear of stigma and deportation, the lack of legal status and
a distrust of authorities deters many from reporting abuse, enabling perpetrators to
continue their exploitation. These intersecting risks create a continuum of violence for
women and girls that extends from the conflict zones or crises they flee from to their

experiences within the EU. !

1.2.4 Challenges and Opportunities for Women Migrants

16 United Nations High Commissioner for Refugees. (2025). Global Report 2024.
https://www.unhcr.org/publications/global-report-2024

7 UNHCR. (2024, October 14). Over 122.6 million people globally are forcibly displaced globally, show
latest UNHCR data. https://www.unhcr.org/bg/node/541
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Over the past decades, women have represented a significant portion of migration fluxes
towards Europe. On January 1%, 2018, according to Eurostat, the female share of
foreigners living in European countries accounted for 49.9 percent of the total number,
while women received in the 28 EU countries and seeking international protection were
the 36 percent of the total of about 650,000: a percentage that increased by 8 percent since
2015. As regards persons trafficked for purpose of severe exploitation, adult women and

minor females are respectively 70 and 80 percent of all victims in Europe.

In particular, female asylum seekers, refugees and irregular migrants are exposed, in
today’s Europe, to specific forms of human rights violations: vulnerability is the product
of, on one hand reduced protection and welfare entitlements in receiving states and, on
the other, the increased risk of getting entrapped in severe forms of exploitation all along
the journey and in the destination country. Both trends — de iure and de facto restrictions
in access to protection and a steady risk of falling into the cycle of social marginalisation
and severe exploitation — justify the increasing relevance of some specialised regimes of
fundamental rights protection, namely for the prevention and repression of trafficking in

human beings and of gender-based violence against women and children. '3

Migration can be driven by life decisions to seek better economic opportunities or
educational prospects or family reunification. Yet many are forced to migrate due to
various crises, such as conflicts, climate change, environmental disasters, political
extremism and terrorism. These crises provide millions with no choice other than to seek
safety and opportunities in other countries; notably, migration is a gendered process,
impacting women and men differently. Migrant and displaced women and girls are in
vulnerable situations, as they face heightened risks of GBV, including sexual abuse and
exploitation, throughout the migration journey — from their countries of origin, during
transit and in destination countries. Therefore, addressing GBV in migration contexts is
essential, as it has severe physical, mental and socioeconomic consequences for survivors.

Integrating GBV prevention, risk mitigation and response into all stages of the migration

18 Degani, P., De Stefani, P. (2020) ‘Addressing Migrant Women’s Intersecting Vulnerabilities. Refugee
Protection, Anti-trafficking and Anti-violence Referral Patterns in Italy’, Peace Human Rights Governance,
4(1), 113-152. https://phrg.padovauniversitypress.it/system/files/papers/PHRG-2020-1-5.pdf

19


https://phrg.padovauniversitypress.it/system/files/papers/PHRG-2020-1-5.pdf

process is crucial to upholding the rights, dignity and well — being of migrant and

displaced women and girls. '

Impoverishment and the need to support family provide women and men alike with strong
reasons for migrating. However, poverty does not always contribute to decisions and
capabilities of women to migrate; it also depends on state and community settings,
traditions and on family and individual circumstances. Among other factors that may
contribute significantly to the decision to migrate are for example, increasing labour
demand on the service market in countries of destination, family obligations,
unemployment, low wages, limited social and economic opportunities and the desire to
expand their horizons: women generally face more drastic decision — making and
financial restrictions than do men, which can pose obstacles to freedom of movement.
Yet income — earning opportunities can empower women and loosen traditional
constraints on female mobility; economic and social upheaval can also provide the
impetus to leave educated women unable to overcome employment discrimination in their
own country migrate in search of an opportunity to find work that is more likely to better

utilise their skills and that is better paid.

Female migration can be also motivated by non — economic factors, including
surveillance by communities and patriarchal traditions that limit opportunity and
freedom, getting out of a bad and abusive marriage, fleeing from domestic violence and
desiring equal opportunities. Discrimination against certain groups of women: single

mothers, unmarried women, widows or divorcees; also drives many to move elsewhere.

A significant number of women still migrate as wives, and therefore their migration status
is tied to that of their spouses: in many countries, if domestic violence occurs, women
risk losing their residence rights if they decide to leave their spouses. Women also migrate
for the purpose of marriage, because arranged marriages are quite common in some
cultures, especially among emigrants from the Indian subcontinent, where both men and
women migrate for this purpose. For many, arranged marriages can lead to a lifelong

supportive partnership, but some of them can be accurately described as forced.

19 Ibid.
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Migration processes with a female focus should be more closely scrutinised to prevent
hidden risks and promote new opportunities for women and their family, because
women’s decisions to migrate depend on many factors: labour market conditions,
discrimination and exclusion, unfavourable legislation, risks and the impact on people
which are left behind. As well as problems and risks, women migration also brings new
opportunities: in societies where the migration brings the increasing contact between
different countries and their people, the living entails new existential challenges and

transcultural dialogue between different groups and subgroups gains more importance.

Given the formative role that women play in the receiving societies and given that they
are usually charged with the care of children in their early childhood years, the most
malleable years in a person life, they have a great influence on the openness of new
generations to other cultures. Indeed, depending on the kind of relationship they establish

with the local population, and with other migrants, they can be agents of transculturality.

Poverty and inequality between man and women in the access to the full range of
information to decide are powerful forces influencing female migration; however, the
level of poverty and gender inequality affects the size of migration. Experts define it as a
migration hump: migration of women is most likely to occur at the intermediate stages of
economic development and when improvements in the status of women can be noticed,
this happens because extreme impoverishment makes international migration unlikely,
simply because people have few resources for migration and transportation as well as
communication structures are poor, while higher educational levels stimulate aspirations
for suitable employment, increase knowledge about the world and capacity for action.
The same happens when the level of inequality between men and women is high: when
women get married as children or as young adolescents, receive little and poor — quality
education, bear many children at young ages, lack access to credit and banking and have
few rights, they lack both the decision-making capacity and resources to migrate.
Migration can contribute to gender equality and empowerment of women by providing
women migrants with income and status, autonomy, freedom and the self — esteem that
comes with employment. Women become more assertive as they see more opportunities
opening before them: moving to a new country exposes women to new ideas and social
norms that can promote their rights and enable them to participate more fully in society,

and it can also have a positive influence on achieving greater equality for them in their
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country of origin. On the other hand, women from poor environments who have
experienced lack of opportunities and violence are likely to become easy targets for
traffickers, who promise them a richer economic and social future abroad whilst luring
them into forced labour, in most cases forced prostitution, sweat shops and inhumane

domestic work conditions. 2°

1.3 “Women” as a Vulnerable Social Group under EU and International Law
1.3.1 Concept of Vulnerability

The concept of vulnerability is widely used across academic, political and bureaucratic
contexts; yet it still lacks a single, clear definition applicable to all fields. Its universality
and the different ways individuals can be considered vulnerable make it a particularly
difficult notion to define. Etymologically, the term derives from the Latin ‘vulnerare’,
meaning ‘to wound’. A general framework is provided by the Oxford Dictionary, which
defines vulnerability as “the quality or state of being exposed to the possibility of being
attacked or harmed, either physically or emotionally” 2. Despite its contested nature, the
term has gained significant relevance in discussions surrounding issues like insecurity
and social disintegration. Crucially, vulnerability should not be seen as an inherent
characteristic of an individual or group, but rather as a state determined by external
factors: it is a context — dependent condition, shaped by underlying political, economic
and social processes, including poverty and social exclusion. In this sense, vulnerability
1s understood to be socially constructed and intrinsically linked to social inequalities and
power relations that exist between marginalized and non — marginalized people. In
contemporary Western European societies, social vulnerability often emerges from what
some scholars term "new social risks," such as the flexibilization of the labour market,
income insecurity and housing deprivation; these risks do not necessarily lead directly to
material deprivation, but rather to a reduction of life opportunities and possibilities.

Vulnerability can also arise from multiple forms of deprivation and inequality that limit

20 Migration Data Portal. Women & girls’ migration.
https://www.migrationdataportal.org/themes/women-girls-migration

21 Oxford University Press. (n.d.). Vulnerability. In Oxford Reference.
https://doi.org/10.1093/0i/authority.20110803120303277
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an individual's access to societal participation, consumption, mobility and recognition.
This condition, which some researchers label ‘social exclusion’ or ‘deep exclusion’,
negatively impacts quality of life, well — being and future opportunities by preventing
individuals from participating in the normal activities and relationships available to most

of the society. 2

Furthermore, vulnerability is not solely reducible to socio — economic conditions: it can
also be a product of social norms and values, where a mismatch between societal
expectations and an individual's ability to conform creates a state of vulnerability and
marginalization. To describe vulnerabilities caused by deprivation and inequality, some
researchers use the terms ‘social exclusion’ and ‘deep exclusion” which mean exclusion
experienced by individuals in different life spheres that negatively affects their quality of

life, well — being and future life opportunities.

Although the vulnerability of people is shaped by social and economic conditions, it
cannot be reduced to them. Some individuals experience disadvantage not only because
of their employment status, government policy or legislation, but also because of social
norms and values. Thus, it could be argued that power, normativity and social recognition
could make individuals and specific social groups vulnerable. Vulnerability and
marginalisation “can therefore be the outcome of a mismatch between the norms and
aspirations communicated through threads of social power and control, and the
individual’s identification with or ability to achieve those expectations” The inability of
vulnerable social groups to conform to prevailing social norms, practices and roles often

prevents them from achieving well — being in contemporary societies.
1.3.2 Gendered Vulnerabilities

When applied to women and girls, the label of a “vulnerable group” requires a critical
examination; they are not inherently vulnerable, but experiences such as forced migration

place them in situations that create and amplify vulnerability. Multiple levels of

22 Limanté, A., Tereskinas, A. (2022). Definition of Vulnerable Groups. In: Limanté, A., Piiraité-
Andrikiené, D. (eds) Legal Protection of Vulnerable Groups in Lithuania, Latvia, Estonia and Poland.
European Union and its Neighbours in a Globalized World, vol 8. Springer, Cham.
https://doi.org/10.1007/978-3-031-06998-7 1

2 Tbid.
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discrimination are inherent in the labels “minority” and compound the difficulties faced
by women and girls; the experience of vulnerability is significantly different for women
and girls compared to men and boys, often due to cultural factors that assign women a
lower social status and create a dependency on men. Additionally, women frequently face
barriers such as a lack of educational opportunities, which restricts their access to
decision-making roles, and face multiple additional obstacles when trying to access

essential services, including legal protection.
1.3.3 Vulnerability in Forced Migration: International Law Perspective

Women represent one of the most vulnerable categories of migrants and refugees. Sexual
and GBYV is a pervasive threat, and it has been identified as both a reason why refugees
and migrants might leave countries of origin, and a reality along the route or upon arrival.
It is also well established that humanitarian emergencies disproportionately affect women
and girls, often exacerbating pre-existing discriminations and inequalities. According to
the UN Population Fund, women and children account for more than 75% of the refugees

and displaced persons at risk globally.
1.3.4 Vulnerability in Forced Migration: EU Law Perspective

Once in Europe they may face even stronger discrimination and additional barriers to
integration including unequal accesso to resources, education, protection, the labour
market and decision — making processes. Despite this heightened vulnerability, only a
minority of women are granted refugee status; this is partly because gender — related
causes of persecution are rarely accepted as a valid basis for seeking asylum and partly
because women often lack the education and knowledge needed to navigate the complex

application process.

Looking at women migrants as a vulnerable category and acknowledging that women
experience migration in a different way because of their gender, is essential to designing
appropriate and targeted policies. However, it would be a mistake to see women migrants
simply as passive victims, thus amplifying their discrimination and isolation, instead of

recognising their agency and the positive impact of their integration.

Women are often in a disadvantaged position because of stereotyping, but this does not

mean they are all vulnerable. The use of the term ‘vulnerable groups’ with regard to
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women was summarised by the European Institute for Gender Equality (EIGE): the
stereotyped preconception that ‘vulnerability’ is an inherent characteristic of women
masks the fact that stereotypical gender roles and attitudes and their discriminatory impact
on women, sustained by the lack/omission of acts on the part of states to effectively
address them, impose disadvantages on women, which may result in increased risks of

becoming vulnerable to discrimination, including violence.

Therefore, the term ‘vulnerable groups’ is not recommended, and ‘disadvantaged groups’
should be used instead. Nevertheless, certain groups within the population of women
could be designated as ‘vulnerable’. Such are women in vulnerable circumstances: first,
victims of domestic violence, women prisoners, victims of human trafficking. Pregnant
women and women with young children are also seen as vulnerable groups in certain,

even if not all contexts, e.g., regarding employment or asylum law.
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Chapter 2

Legal Standards on Gender and Asylum

2.1 European Instruments for the Protection of Migrant Women
2.1.1 Migrant and Refugee Women: A Human Rights Challenge

One of the most relevant human rights issues in the European context is the protection of
the rights of women and girls who are migrants and refugees: they are, indeed,
disproportionately vulnerable to exploitation, human trafficking and gender-based
violence. Thus, protecting them is a crucial challenge. Dangerous migration routes,
fostered by restrictive border policies, significantly increase their vulnerability to sexual
violence and trafficking. When they first arrive in the destination country, they often
suffer from precarious living and working conditions in undervalued industries, where
harassment and labour exploitation are common practices. Furthermore, obstacles to
social services, employment, healthcare and legal status exacerbate their marginalization
and make it harder for them to escape violence and achieve economic autonomy.
Therefore, it is crucial to establish safe and legal migration channels, to adopt migration
policies with a human rights and feminist approach and to recognize migrant as rights —
holders to overcome racism, discrimination and violence to ensure that they can lead a

life of dignity. 2*
2.1.2 The European Legal Framework on Equality

This is the reason why it is crucial to provide an overview of the instruments developed
within the European context to safeguard the human rights of migrant women and their
protection from gender — based violence to which they are subjected throughout this

journey; these instruments are structured on different levels and through multiple

24 Centre for International Development Initiatives, & European Network of Migrant Women. (2022,
September). For an equal Europe for all: Migrant women’s rights are human rights — Key issues and
recommendations for policymakers. Council of Europe. https://rm.coe.int/policy-brief-forum-en-
final/1680a9f45¢

26


https://rm.coe.int/policy-brief-forum-en-final/1680a9f45c?utm_source=chatgpt.com
https://rm.coe.int/policy-brief-forum-en-final/1680a9f45c?utm_source=chatgpt.com

procedures: starting from hard law instruments, then moving on to soft law instruments,

policy frameworks, and finally jurisprudential instruments.

With a solid, legally binding framework and a variety of relevant implementation
mechanisms, the European Union undertakes a multifaceted approach to address
discrimination against women. At the core of this approach there are the fundamental

values of the Union, which include the promotion of equality between women and men.

The Treaty on European Union (TEU), in Article 2, states that the Union is founded on
values such as human dignity, freedom, democracy, equality, the rule of law and respect
for human rights, including the rights of persons belonging to minorities, in a society
characterized by pluralism, non-discrimination, tolerance, justice, solidarity and equality
between women and men. > By providing to its citizens a space of freedom, security and
justice, Article 3 TEU provides that the Union aims to promote peace, its core principles

and the overall well — being of its people. 2

Also, the European Union’s Charter of Fundamental Rights, with Chapter 3, further
reinforces the principle of equality. Specifically, Article 20 sets an international standard
of legal non-discrimination by protecting the idea that all people are equal before the law;
on this, Article 21 maintains a wide and inclusive scope of protection by explicitly
prohibiting discrimination on a variety of grounds such as sex, ethnicity, religion or belief,
age or sexual orientation. In addition to these provisions, Article 23 explicitly covers
gender equality, regulating that men and women are meant to be treated equally in every
aspect of life, especially in terms of employment, work and compensation. Furthermore,
this article recognizes that legal equality by itself is not enough to achieve substantive

equality and that it is only a starting point to protect certain rights. 2’

25 European Union. (2012, October 26). Consolidated version of the Treaty on European Union. Official
Journal of the European Union, C 326, 13-390.
https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a38-4ab2-b506-
£d71826e6da6.0023.02/DOC_1&format=PDF

26 Thid.

27 European Parliament, Council of the European Union, & European Commission. (2000, December 18).
Charter of Fundamental Rights of the European Union (2000/C 364/01). Official Journal of the European
Communities. https://www.europarl.europa.cu/charter/pdf/text en.pdf
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When combined, such provisions show that the European legal system aims to reach both
formal and substantial equality, through addressing structural disadvantages that
disproportionately impact women. This viewpoint is crucial when thinking about the
situation of migrant women, because their experience frequently mirrors a double layer
of vulnerability: on one side as migrants confronting obstacles related to discrimination,
integration and access to fundamental rights; and on the other, as women exposed to
gender — based violence and disparities. Nevertheless, the intersection of gender and
migration is only partially addressed: because it leaves significant gaps in the effective

protection of migrant women's rights, even with the Charter's broad framework.
2.1.3 Gender and Migration in EU Law

While the EU Charter of Fundamental Rights outlines the principles prohibiting
discrimination and promoting equality, the Treaty on the Functioning of the European
Union (TFEU) sets up the specific legal basis for actions by the European institutions,
mainly in the areas related to freedom, security and justice. Developing an environment
that is grounded in respect for basic rights and the various legal traditions of the Member
State is the goal set forth in Article 67. The institutional roles of the European Parliament
and the EU Council in establishing the strategic direction and guaranteeing democratic
accountability in the execution of these policies are outlined in Articles 68 and 69.
Articles 70 to 72 focus on mechanisms for monitoring and cooperation between Member
States, while at the same time reaffirming the prerogatives of national authorities with
respect to the maintenance of law and the safeguarding of internal security. Articles 73 to
75 broaden this section through provisions against cross — border threats such as terrorism
or organized crime, which are sometimes closely associated with irregular migratory
flows. Finally, the Union's common policy on immigration, asylum, borders and visas is
based on Articles 77 to 79. More specifically, a uniform border check and an integrated
border management strategy must be established by the Union according to Article 77.
While Article 78 is devoted to the creation of a Common European Asylum System, based
on solidarity and a shared responsibility between Member States. Finally, Article 79 sets

out the framework for a common immigration policy that prioritizes fair treatment of third
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— country nationals and includes actions to prevent irregular migration while also

promoting integration. 2

2.1.4 Preventing and Combating Violence Against Women

Even if the European Union’s constitutional framework, as reflected in the Charter of
Fundamental Rights, TEU and the TFEU, regulates migration and asylum in a
comprehensive approach; it gives women’s unique roles in these processes little to no
consideration: although gender equality has been recognized as a general principle, it is
not systematically incorporated into the analysis of migration-related issues. This is where
the Council of Europe Convention on Preventing and Combating Violence against
Women and Domestic Violence, widely known as the Istanbul Convention, becomes very
significant: after adopted in 2011 and entering into force on 1 August 2014, the
Convention has been signed and ratified not only by individual Member States, but also
by the European Union itself as an international organization. This represents a crucial
step, as it affirms the EU’s direct commitment to prevent and combat violence against
women, including the heightened vulnerabilities faced by migrant, asylum-seeking and

refugee women, thereby reinforcing its internal regulatory framework.

This comprehensive legal instrument establishes extensive standards to ensure a woman's
fundamental right to a life free from violence: as of today, it has been ratified by 39 parties
of the Council of Europe, with several other member states actively working towards
signing it, and it is also open to accession by countries outside the Council of Europe
region; all the governments that ratify the treaty are legally bound by its obligations. A
foundational principle of the Istanbul Convention is its explicit recognition of violence
against women as a violation of human rights and a form of discrimination: the treaty
addresses various forms of gender — based violence, defined as violence directed against
a woman because she is a woman, or violence that affects women disproportionately.
Crucially, it frames this issue within the context of systemic inequality, acknowledging
that such violence is both a cause and a consequence of the unequal power relations

between women and men, which have historically led to women's subordinate status in

28 European Union. (2012, October 26). Consolidated version of the Treaty on the Functioning of the
European Union. Official Journal of the European Union, C 326, available at
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
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both public and private life. Consequently, this instrument links the eradication of
violence against women directly to the advancement of equality between women and
men: it explicitly obligates states to ensure that culture, custom, religion, tradition, or so
— called "honour" is never considered a justification for any acts of violence covered by

its area. »°

The Convention's duties are structured around four interconnected spheres of action:
prevention, protection, prosecution and coordinated policies; this structure provides a
comprehensive response to ensuring a life free of violence for all women and girls. A
strong emphasis is placed on the positive obligation of States to prevent violence,
including acts committed by private individuals, different States are required to take
proactive preventive measures: this includes raising awareness and promoting education
on gender equality. The Convention adopts a victim-centred approach, promoting safety,
respect and empowerment of all women and girls who may be subject to abuses, a core
assumption is the principle of non — discrimination, which builds on existing obligations
under instruments like the European Convention on Human Rights. It is also specifically
acknowledged that definite groups such as women with disabilities, migrant and refugee
women face multiple forms of discrimination and specific barriers to accessing assistance,
making it crucial that measures are made — to — measure to their needs; in practice, this
has led many governments to expand the range of support services, for instance by
creating national telephone helplines and increasing the number of shelters. ** States
Parties are obligated to criminalise a wide range of gender-based cruel act: and these
include not only physical violence, but also psychological one; a variety of conducts such
as stalking, sexual violence, forced marriage, female genital mutilation, forced abortion
and forced sterilisation. The fourth pillar aims to ensure that the other three are
implemented effectively through the development of comprehensive and coordinated
policies: this requires a comprehensive approach, involving all relevant state agencies,

local authorities and civil society organisations in a united effort to deal with all forms of

2 Council of Europe. (2011, May 11). Council of Europe Convention on preventing and combating violence
against women and domestic violence (CETS No. 210, Istanbul Convention).
https://rm.coe.int/168008482¢

3% Council of Europe, Key facts about the Istanbul Convention
https://www.coe.int/en/web/istanbul-convention/key-facts
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violence against women. ! The Istanbul Convention is a catalyst for change rather than
just a piece of legislation: by establishing clear obligations for states, it provides a strong

foundation for building a society where women and girls can live free from violence.
2.1.5 Soft Law Measures and Implementation Gaps

Besides the above-mentioned instruments with binding legal force, the European
framework is complemented by several soft law measures that address the connection
between gender and migration. Since they specifically recognize the two levels of
discrimination that migrant women experience: as women, they are vulnerable to gender
— based violence and inequality, and as migrants, they meet obstacles to protection, rights
and services; these tools are especially important. However, soft law’s efficacy is
inevitably limited by its non — binding character: the practical impact of such instruments
frequently rests on the political will and commitment of national authorities, even though
they are crucial in establishing standards and increasing awareness. This tension between
recognition and enforceability is crucial in understanding both the potential and the

limitations of soft law when it comes to protecting the rights of migrant women.

Within the European legal and policy landscape, soft law measures are an essential, non
— binding framework for coordinating member state activity on migrant women’s safety.
These tools, which include recommendations, legislative resolutions and strategies are
useful because they are adaptable and may contribute to foster political consensus on
complex issues; however, their main flaw, though, lies in their dependence on the political
will and resources of individual states for implementation, which frequently leads to an

uneven and fragmented application of protection standards across the Union.

An emblematic example is the EU Strategy on Combating Trafficking in Human Beings
(2021 —2025), which provides an extensive policy framework based on victim protection,
prevention and the prosecution of traffickers. Its comprehensive approach, which clearly
recognizes that women and girls make up most registered victims in the EU and are
trafficked largely for sexual exploitation, is one of its strongest points: starting from

destroying the online business model of traffickers who increasingly use this channel for

31 European Parliament. (2018). Gender-based violence: an EU-wide survey. EPRS (European
Parliamentary Research Service).
https://www.europarl.europa.cu/RegData/etudes/ATAG/2018/630297/EPRS _ATA(2018)630297 EN.pdf
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recruitment, enabling targeted funding for specialized, safe accommodation for women
and child victims and evaluating the possibility of an EU — wide regulations criminalizing
the knowing use of services from trafficked victims to reduce demand; these are just a
few of the specific actions the strategy suggests to protect this group. However, the
strategy itself recognizes that there is still a culture of impunity, with prosecution rates
for traffickers remaining low, highlighting the significant gap between its ambitious

policy goals and the protection that migrant women receive on the ground.

Similarly, the 2016 resolution of the European Parliament on the status of women’s
refugees and asylum seekers serves as a powerful political instrument for drawing
attention to protection gaps that women experience both while travelling and when they
arrive at the destination. Its impact lies in its detailed and urgent calls on EU Member
States for action which, while not legally enforceable, set a clear political agenda: the
resolution places a significant emphasis on the need for safe and legal routes to the EU
for women escaping conflict, in part to tackle the criminal networks that take advantage
of their vulnerability. It outlines the requirements for gender — sensitive asylum
procedures, encouraging Member States to recognise gender — based violence, including
rape, sexual violence, female genital mutilation (FGM) and forced marriage, as valid
grounds for seeking asylum. Women's right to know that they may file for asylum without
their spouse's help, protecting their legal status from being reliant on a possibly violent
relationship, i1s a critical empowerment issue emphasized in the resolution; however,
because it is not a law, its principal effect is generating political pressure without

enforcing explicit legal requirements.

Recommendation CM/Rec (2022) 17, adopted by the Committee of Ministers of the
Council of Europe, provides an incredibly comprehensive roadmap for safeguarding the

rights of women and girls who are migrants, refugees and asylum seekers at every point

32 European Commission. (2021, April 14). Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions
on the EU Strategy on Combatting Trafficking in Human Beings 2021-2025 (COM(2021) 171 final).
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021DCO0171

33 European Parliament. (2018). European Parliament resolution of 8 March 2016 on the situation of
women refugees and asylum seekers in the EU (2015/2325(INI)) (OJ C 50/25). Official Journal of the
European Union. https://eur-lex.curopa.eu/legal-content/EN/ALL/?uri=CELEX%3A520161P0073
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of their journey, going beyond the immediate EU framework. This tool is particularly
relevant for its strong promotion of an intersectional and gender — sensitive approach in
all processes, highlighting how women may face multiple overlapping forms of
discrimination and it provides practical guidance on ensuring access to justice through
female interpreters and free legal aid; more importantly, it offers advice on how to issue
independent residency permits to women who have been abused and whose legal status
is dependent on a husband or partner, particularly in the case of a breakup. While its
comprehensive scope is a significant strength, its status as a recommendation means its
application is entirely at the discretion of member states, risking a patchwork of protection

standards rather than a uniform shield for vulnerable women and girls. 3

The common thread linking these soft law instruments is the critical implementation gap
that arises from their non — binding nature proactive and early victim identification, access
to specialized support services and shelters, or the consistent application of gender-
sensitive asylum processes are all crucial measures for protecting migrant women, but
they are frequently implemented inconsistently or with little funding. This very
discrepancy between the comprehensive standards promoted by soft law and the
fragmented reality of their application on the ground is a primary driver of the invisibility
of victims. One of the main causes of victims' invisibility is the disparity between the
comprehensive norms that soft law advocates and the fragmented reality of their
implementation on the ground: many women and girls remain unprotected and unable to
access their rights because the processes put in place to protect them are not consistently

and properly enforced.

Overall, as shown by both hard and soft law instruments, the European legal and policy
framework has significantly moved toward addressing the peculiar vulnerability of
migrant women: although not being enforceable, soft law initiatives broaden this
dimension by explicitly linking migration and gender and by providing guidelines and
recommendations for member States; on the other hand, legally binding provisions in the
Treaties and the Charter create a normative foundation that guarantees equality and

fundamental rights. However, there are still significant gaps in this growing set of

3% Council of Europe. (2022, May 20). Recommendation CM/Rec(2022)17 on protecting the rights of
migrant, refugee and asylum-seeking women and girls. Committee of Ministers, available at
https://rm.coe.int/prems-092222-gbr-2573-recommandation-cm-rec-2022-17-a5-bat-web-1-/1680a6ef9a

33


https://rm.coe.int/prems-092222-gbr-2573-recommandation-cm-rec-2022-17-a5-bat-web-1-/1680a6ef9a

instruments: the protection they provide is often fragmented and their implementation

uneven, leaving significant areas of experiences lived by women, unaddressed.

A key limitation is that European policy has consistently failed to integrate gender and
migration in a way that is truly intersectional: current frameworks usually address these
topics as distinct fields: instruments related to migration and asylum usually represent
migrants as a homogeneous group, which ignores gender — specific threats like
exploitation or violence against women. Therefore, the realities of women are often
ignored in legal classifications and asylum processes; the Union's primarily security —
focused approach to migration, which puts border control and deterrence ahead of human
rights protection, exacerbates this policy gap even more. In addition to failing to address
women's vulnerabilities, such policies put them at greater risk of sexual assault, human
trafficking or other types of exploitation along dangerous migratory routes, and once in
the host country, these challenges often persist in the form of racism, discrimination, and

socio — economic marginalization.

Therefore, all the positive legal steps that have been made are still not enough to ensure
migrant women's safety and dignity: this calls for the creation of stable and lawful
migration routes along with a change in policy that is influenced by intersectional,
feminist and human rights perspectives. Consequently, a deeper examination of these

remaining blind spots will be provided in the next section.
2.2 Gender Invisibility in Refugee and Asylum Law
2.2.1 Diversity and Legal Definitions

Within the European Union, women and girls constitute nearly one third of all first — time

35 while these numbers provide a

asylum seekers, accounting for 29.2% of all cases;
statistical overview, they hide a far more complex reality: migrant, refugee and asylum —
seeking women and girls are not a homogenous group; rather, they represent a wide range

of experiences that are shaped by differences in background, ethnicity, age,

33 Petricevic, V. (2023, November 20). Gendered Invisibility: (Un)Certain Havens for Asylum-Seeking
Women in Europe. EuropeNow. https://www.europenowjournal.org/2023/11/20/gendered-invisibility-
uncertain-havens-for-asylum-seeking-women-in-europe/
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socioeconomic position, education, legal status, professional trajectories and the various

reasons that force them to leave their home countries.

According to the first Article of the 1951 Refugee Convention, a person is considered a
refugee when unable to access the protection of their country of origin and have a “well
— founded fear of being persecuted for reasons of race, religion, nationality, membership
of a particular social group or political opinion.” 37 An asylum seeker, on the other hand,
is a person whose claim has not yet been decided by the receiving State: for many women,
the need for protection is urgent because they have been directly persecuted and have
suffered gender — specific harm; but they often arrive in Europe in a state of extreme
uncertainty, as existing legal frameworks fail to fully account for the gendered dimensions

of their experiences. 8

2.2.2 Intersectional Barriers to Integration

Structural gender inequality has a significant impact on women’s and girls’ migration
journeys: starting from the disparities in access to resources, property, education, health
care, justice and the labour market; to the political participation in both countries of origin
and destination shape every stage of their displacement. While fleeing towards safety,
women are particularly exposed to risks such as trafficking, forced marriage, sexual and
gender — based violence, exploitation and racist discrimination: vulnerability is especially
acute for unaccompanied girls, pregnant women, mothers of small children or women
who experience multiple forms of intersectional discrimination based on race, ethnicity,
religion or sexual orientation. Although international standards exist to provide
protection, in reality these measures are frequently insufficient, inconsistently applied or
poorly fitted to meet the specific protection and integration needs of displaced women
and girls: even though migration can occasionally offer the chance for empowerment
through increased autonomy and independence, more often than not, the structural

limitations of asylum systems force women into conditions of dependency on a spouse,

38 Tbid.

37 United Nations Office of the High Commissioner for Human Rights. (n.d.). Convention relating to the
status of refugees. OHCHR, available at:
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-relating-status-refugees

38 Tbid.
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on family members or on employers, resulting in deskilling, economic marginalisation
and increased vulnerability to poverty; as a result, their chances of achieving social and
economic integration are heavily influenced by the political and legal frameworks of the

host state, which differ widely throughout Europe. *
2.2.3 Gender — Based Persecution in Refugee Law

Despite the centrality of instruments such as the 1951 Refugee Convention and its 1967

29 ¢6

Protocol, *° a significant omission stem therefrom: an explicit mention to “sex,” “gender,”
or “sexual orientation” as grounds for persecution. This absence has had profound
consequences: for decades, the specific forms of gender — based persecution faced by
women and girls remained largely invisible, leading to inconsistencies in protection and
leaving many without recognition of their claims. Several factors may explain this gap: it
reflects the historical and social context in which the Convention was drafted,
immediately after the Second World War, when the understanding of persecution was
primarily shaped around male, political dissidents and public - sphere actors. At the time,
GBYV was often relegated to the private sphere and not yet conceptualized as a form of
persecution under international law. Moreover, the academic and institutional recognition

of gendered harms had not yet developed, and the experiences of women were not widely

visible or theorized within legal frameworks.

It was only in the 1990s that gendered — based persecution started to be taken into
consideration in Refugee Status Determination (RSD), gradually changing refugee law.
The UNHCR’s publication of Guidelines on International Protection: Gender — Related
Persecution: *' in 2002 established a significant milestone: these guidelines recognized

that the definition of a refugee could and should include the specific harms experienced

39 Petricevic, V. (2023, November 20). Gendered Invisibility: (Un)Certain Havens for Asylum-Seeking
Women in Europe. EuropeNow. https://www.europenowjournal.org/2023/11/20/gendered-invisibility-
uncertain-havens-for-asylum-seeking-women-in-europe/

40 United Nations Office of the High Commissioner for Human Rights. (1967) Protocol relating to the
status of refugees. OHCHR. https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-
relating-status-refugees

4l UNHCR. (2002, May 7). Guidelines on International Protection No. 1: Gender-related persecution
within the context of Article 14(2) of the 1951 Convention and/or its 1967 Protocol relating to the status of
refugees (HCR/GIP/02/01). https://www.unhcr.org/media/guidelines-international-protection-no-1-
gender-related-persecution-within-context-article-1a
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by women. However, within the EU, individual Member States are free to interpret and
apply these principles, creating a fragmented legal landscape and leaving many women

at a disadvantage when seeking protection.

Female genital mutilation (FGM), forced marriage, the so — called honour crimes, forced
sterilization, sexual violence and human trafficking are among the types of persecution
that female asylum seeker most commonly face; but they are not always accepted as valid
reasons for international protection: some states have created exceptions or country —
specific policies, but overall, recognition of such claims remains inconsistent and
credibility evaluations are frequently strict and intrusive. In practice, women are
frequently classified under the Convention’s “membership of a particular social group”
and while this interpretative strategy allows for some recognition of gender — based
claims, it also carries risks: it reinforces essentialist notions of womanhood by defining
women primarily through their adherence to stereotypical gender roles. This framework
can reproduce the very inequalities it seeks to remedy, by failing to capture the diversity

and individuality of women’s experiences. **

2.2.4 Challenging the Victim Narrative

The invisibility of women’s unique background, in both public discourse and institutional
practice, represent an important issue in the asylum system. For decades, asylum seekers
were viewed as a homogeneous group: this perception, rooted in post - war legal and
political thinking, obscured the gendered forms of harm disproportionately affecting
women, which were often relegated to the private sphere and therefore not recognized as
grounds for international protection. As a result, the gender - specific obstacles faced by
women remained unacknowledged, reinforcing their socio - economic marginalization
and limiting their ability to secure adequate protection. Dominant narratives that present
women as the dependents or extensions of male migrants have served to further this
marginalization. When attempts have been made to integrate women into legal
frameworks, they have frequently done so by creating a stereotypical image of the refugee

woman as helpless, reliant and perpetually vulnerable; while the slogan “women’s rights

42 UNICEF Europe & Central Asia “MAKING THE INVISIBLE VISIBLE The identification of
unaccompanied and separated girls in Bulgaria, Greece, Italy and Serbia”
https://www.unicef.org/eca/media/10676/file/This%20Analysis.pdf
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are human rights” has been a significant turning point, it has sometimes been used in ways
that perpetuate a simplistic portrayal of asylum — seeking women as powerless victims of
“Third World” cultures: this framing obstructs recognition of the more complex realities
of gender — based persecution. Countless women and girls undertake dangerous journeys
alone, motivated by a determination to secure safety for themselves and their families;
and their stories, as unaccompanied minors, single mothers, educated professionals, or
survivors of violence, are too often silenced, simplified or lost within bureaucratic

systems, which undermines their power and resilience. +*
2.2.5 From Vulnerability to Agency

In practice, women face significant obstacles when attempting to validate claims of
persecution based on gender: they must navigate complex legal procedures with little
legal assistance, insufficient financial resources and limited knowledge about their rights.
Interviews for asylum pose some of the biggest obstacles: explaining traumatic
experiences of violence is extremely challenging, particularly in intimidating hearings
that often lack gender — sensitive adjustments, such as female interviewers, interpreters
or separate interviews from male relative; trauma affects memory and coherence, which
leads to biased evaluations assessments and the suppression of critical experiences. This

silence, in turn, weakens their case and perpetuates their invisibility. *

The vulnerabilities of women and girls seeking protection are sometimes worsened by the
living conditions at receiving centres around Europe. Reports from the Council of
Europe, particularly within its programme on the rights of migrant, refugee and asylum —
seeking women and girls **; have highlighted widespread risks of GBV within these
centres: where poor sanitation, insufficient medical and psychological support and
dangerous living conditions leave women exposed to daily insecurity. Although some
contexts have been particularly emblematic, these challenges reflect a broader European

pattern: women frequently experience isolation, poverty and repeated transfers that

4 bid.
4 bid.

4 Council of Europe. The Council of Europe Convention on Preventing and Combating Violence against
Women and Domestic Violence (Istanbul Convention). Gender Matters — Council of Europe. Available at:
https://www.coe.int/en/web/gender-matters/council-of-europe-convention-on-preventing-and-combating-
violence-against-women-and-domestic-violence
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prevent settlement and limited access to trauma counselling and healthcare, with language

barriers and the scarcity of interpreters compounding these difficulties.

These weaknesses lead to a “culture of silence” where women’s needs are not satisfied
and conditions at receiving centres may even feel less safe than the conditions from which
they escaped. Overall, asylum policies in Europe remain largely gender — blind, ignoring
the specific experiences of women and reproducing tendencies of exclusion and

invisibility, especially for those facing various overlapping kinds of discrimination.

Particularly at risk are the undocumented migrant women, who are subjected to abuse,
harm and exploitation without a realistic hope for compensation: fear of deportation
prevents them from reporting crimes or seeking medical attention. Women from ethnic
minority backgrounds also face “double discrimination”: they are disproportionately
impacted by trafficking, sexual exploitation and modern slavery because they are under
patriarchal expectations in their own communities; while also encountering racism,

stereotypes and institutional barriers in the host nation.

Unaccompanied girls are probably the most vulnerable of all within the broader category
of migrant women: facing higher chances of sexual abuse, trafficking and exploitation.
The importance of early identification and specific protection is often emphasized in the
different reports; yet many frontline workers lack the training or awareness to recognize
their needs. To reach a major shift from policies that, even indirectly, lead to the
disempowerment of women, it is necessary to address all the different structural
weaknesses: the implementation of the different guidelines that are already present, on a

regional and international level, must be translated into tangible actions on the ground.

For asylum procedures to be truly gender — sensitive, women and girls must be able to
have separate, private interviews; information must be provided in a language that is both
gender — appropriate and easily accessible and understandable. Police officers,
interpreters and officials must be specifically trained to recognize and assist victims of

violence. Reception facilities must provide safe and dignified accommodation, with
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secure, sex—segregated spaces which are clean, and the presence of trained female staff is

also particularly relevant, from social workers to law enforcement. 46

Integration and empowerment are two aspects that must be prioritised: migration can
provide a chance for greater independence, but only if women are given access to
language training and the recognition of qualifications is guaranteed: an independent legal
status, separated from a partner or family member, is essential to prevent dependency and
integration policies must also include gender perspectives in family reunification and

return procedures, to avoid re — victimisation. 4’

Finally, long — term structural and narrative change is needed: policymakers should
support gender equality not only within Europe but also in countries of origin, in line with
the Istanbul Convention. There is a pressing need for comparative and interdisciplinary
research that highlights women’s lived experiences, identifies disparities in asylum
decision — making and amplifies women’s own voices; equally important is documenting
the innovative ways in which women resist dominant victimhood narratives and develop
coping strategies: moving beyond essentialist views of gender requires recognising
women not just as vulnerable subjects but as active agents, with diverse identities, skills,

and contributions. 4

2.3 Refugee Status Determination in GBV cases
2.3.1 Legal Instruments for Gender — Sensitive Asylum

With over 513 000 applications presented in the first half of 2024 alone, because of new
and ongoing conflicts, extreme weather conditions and climate change, violence,
persecution and geopolitical unrest; the European Union has witnessed a significant rise
in asylum requests in recent years; according to the European Union Agency for Asylum
(EUAA), this number remains essentially unchanged compared to the number recorded

for the same period in 2023, which was the highest since the peak of migrant arrivals in

46 Parliamentary Assembly. (2017). Resolution 2159 (2017) — Protecting refugee women and girls from
gender-based violence. Council of Europe. https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=23700&lang=en

47 1bid.

8 Thid.
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the 2015 to 2016 period. One in three asylum — seekers are female, reflecting a significant
percentage of women and girls. The 1951 Geneva Refugee Convention * is the key
document regulating asy/um under international law, instead, a legal framework to
safeguard the rights of women who seek protection is provided by the Istanbul
Convention > and the Convention on the Elimination of All Forms of Discrimination

Against Women. !

Gender — sensitive criteria have been progressively integrated within the European
asylum system through the Qualification Directive, the Asylum Procedures Directive, and
the Reception Conditions Directive; women and children are among the vulnerable
groups to which greater protection is given under these regulations. By recognising the
distinctive backgrounds and circumstances of women seeking protection in the EU, the
Court of Justice of the European Union (CJEU) has been essential in establishing a gender
— sensitive approach in the interpretation of EU asylum legislation, GBV has also been
considered by the CJEU as a type of persecution that qualifies for subsidiary protection
or asylum. It has also acknowledged the relevance of considering the individual
experiences of asylum seekers, especially women and girls, who can be persecuted or
harm owing to their adherence to certain values or lifestyles, however, continued work is
required to address the human rights issues that women and girls encounter during asylum

procedures. >
2.3.2 Gender Bias in Asylum Practice

However, since Member States differ considerably in how they handle gender — related

asylum applications, women are not ensured of consistent, gender — sensitive handling of

4 UNHCR. (1951). The 1951 Convention and 1967 Protocol relating to the Status of Refugees [PDF].
https://www.unhcr.org/sites/default/files/2025-02/1951 -refugee-convention-1967-protocol.pdf

59 Council of Europe. (2011). Council of Europe Convention on Preventing and Combating Violence
against Women and Domestic Violence
https://www.coe.int/en/web/gender-matters/council-of-europe-convention-on-preventing-and-combating-
violence-against-women-and-domestic-violence

3! United Nations. (1979). Convention on the Elimination of All Forms of Discrimination against Women
https://www.ohchr.org/sites/default/files/cedaw.pdf

52 Orav, A. (2025). The gender dimension of asylum claims [Briefing PE 767.209]. European Parliamentary
Research Service.
https://www.europarl.europa.cu/RegData/etudes/BRIE/2025/767209/EPRS _BRI1(2025)767209 EN.pdf
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their claims; this includes aspects such as considering the gender dimension in the asylum
process, interviews, reception and conditions of detention, since the migratory decision —

making is significantly influenced by gender.

The unique protection requirements of women and girls in refugee and asylum
proceedings have long been acknowledged by the United Nations High Commissioner
for Refugees (UNHCR), it states that in accordance with international standards, it is 'an
established concept’ to interpret the refugee definition with consideration for the gender
dimension. The Council of Europe also recognizes that a request for international
protection may be made for gender — based violence, such as rape, and gender — related
persecution, which includes targeting someone because they are a woman; however,
while evaluating asylum applications, national authorities don't always consider the
gender dimension enough: the system continues to see persecution through the lens of the

male experience, which is often different from the way women and girls experience it. >3

2.3.3 Recognising Gender — Based Harm as Persecution

Even "when a specific asylum claim is not clearly gender — related per se," the EUAA
agrees that these characteristics should be included into the asylum procedure, to be able
to support national authorities in fully understanding and evaluating protection issues,
such as the specific needs of women and girls in certain states, war or displacement
circumstances, the agency additionally collects country of origin information (COI): in
Afghanistan, Bangladesh, Burundi, the Central African Republic, Ethiopia, Rwanda and
Somalia, for example, the EUAA mentions the connection between gender — based
violence and food insecurity. In the latter, between 2021 and 2022, there was a 200
percent increase in violence against women, especially rape and abuse from intimate
partners: EU asylum authorities should take these circumstances into account to be able

to make accurate and fair decisions in asylum procedures, and support policy — making.
54

33 Ibid.

34 Tbid.
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Even though improving the situation for female refugees has been an expressed area of
focus in the EU since the so—called refugee crisis in 2015, the protection of women with
gender-related asylum claims is still deficient. Also, irregular distribution of asylum
flows and different national procedural standards mean that the European asylum system
is not functioning as it should; the core of the legal framework in this issue is the Common
European Asylum System (CEAS) °°, although more specifically the Qualification
Directive and the Asylum Procedures Directive, which are based on international
conventions such as the Refugee Convention, the Istanbul Convention and the CEDAW.
%% The CEAS rely on the assumption that Member States share the fundamental value of
bringing a high standard of protection for refugees: the framework is based on the
principles of efficient asylum and return procedure, solidarity and fair share of
responsibility and strengthened partnerships with third countries: the main objective of
this instrument is to ensure that asylum applications are processed uniformly in all

Member States.

The Qualification Directive and the CEAS are based on the 1951 Refugee Convention
and its Additional Protocol, that state that refugee status shall be granted to a person who:
owing to well — founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country; or who, not having a nationality and being outside the country
of his former habitual residence as a result of such events, is unable or, owing to such
fear, is unwilling to return to it. >’ This means that there are four requirements for being
granted refugee status when seeking asylum in another country: that one has a well —
founded fear of being persecuted; that this persecution is based on one of the above —

mentioned persecution grounds; that the person is outside of their country of nationality

55 European External Action Service the Common European Asylum System (CEAS).
https://www.eeas.europa.cu/sites/default/files/12_ceas 2pg.pdf

36 Office of the United Nations High Commissioner for Human Rights. Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW).
https://www.ohchr.org/sites/default/files/Documents/Professionallnterest/cedaw.pdf

STUNHCR. (1951). The 1951 Convention and 1967 Protocol relating to the Status of Refugees [PDF],
available at https://www.unhcr.org/sites/default/files/2025-02/1951-refugee-convention-1967-protocol.pdf
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(or residence, in case of stateless persons) and that they are unable or, owing to fear,

unwilling to avail themselves of the protection of that country.

In the case of gender — based asylum claims, that means that women must be able to prove
that they are under real threat of persecution because they are women. Persecution is
defined in Article 9 of the Qualification Directive *® and includes acts that are “sufficiently
serious by its nature or repetition as to constitute a severe violation of basic human rights,
in particular, the rights from which derogation cannot be made under Article 15 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms”.
In this case it is relevant to analyse if an act against women is a form of serious harm,
even when it occurs in private and take unconventional forms and if this serious harm
constitutes persecution. The Qualification Directive includes several examples of acts of
persecution that are relevant when analysing whether discrimination against women falls

within the bounds of it.

Firstly, the text explicitly affirms that “acts of gender — specific nature” can constitute
persecution; the directive does not list examples of acts that would fall within the
definition, which implements Member States to apply their own interpretation. To remedy
the issue of divergence between Member States due to this unclear formulation, the
renewed regulation of the New Pact adopted in 2024  states that acts of a gender —
specific nature might include genital mutilation, forced marriage and trafficking for
sexual exploitation. This is not to be interpreted as a comprehensive list, but rather

examples of acts that should at minimum be counted as gender related persecution

Article 6 of the Qualification Directive states that agents of persecution or serious harm
include the State, parties or organisations controlling the State or non — State actors if the
State or organisation in control of the State is unwilling or unable to provide effective and
non — temporary protection against persecution or serious harm. Due to the public —
private difference that has long been prevalent in international law and deprived women

from being recognised as victims of violations of international law, not just national law,

S8 UNHCR The Qualification Directive.
https://www.unhcr.org/sites/default/files/legacy-pdf/4a9d13839.pdf

%% European Commission. (2024, May 21). Pact on Migration and Asylum.
https://home-affairs.ec.curopa.eu/policies/migration-and-asylum/pact-migration-and-asylum_en
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this provision is relevant for recognising gender — based discrimination as persecution.
Beforehand, it has been believed that only States can be actors of persecution, meaning
that the discrimination that women face, which largely occurs in the private sphere, has
not been recognised as persecution: with the involvement of non-State actors as agents of
persecution, this is no longer the case. Instead, this means that discrimination not directly
perpetrated by the State, such as domestic violence as well as practices such as FGM, can
constitute persecution if the State or organisation in control does not actively and
effectively protect women against it. ° Persecution may be avoided by keeping an
efficient legal system that makes it possible to identify, investigate and punish
persecution. As was mentioned, a non-State actor might be considered a perpetrator
without the lack of protection being directly related to the cause of the persecution.
According to this ruling, states must provide women substantial and lasting protection
against violence and systematic discrimination; if this protection is not provided, these

actions might be considered persecution under international law.

Also, the Istanbul Convention provides a critical normative framework that enforces
States to implement gender — sensitive procedures throughout the international protection
process. Article 60 explicitly recognises GBV against women as a valid form of
persecution under the 1951 Refugee Convention and as serious harm needing subsidiary
protection; it also reports that all Convention grounds should ensure that women fleeing
persecution due to factors such as forced marriage, female genital mutilation or domestic

violence, can access refugee status. ¢!

The Convention also requires States to establish gender-responsive asylum and reception
policies, including protection measures and specialized support services, accurate
documenting of personal data, such as suing the appropriate format for identifying
information, is not just technical; it is essential for establishing credibility and protecting
dignity. The non — refoulment concept is further strengthened by Article 61, which forbids

sending women back to nations where they would be at risk of death or subjected to

60 Council of Europe. (2018, March). Council of Europe Gender Equality Strategy 2018—2023
https://rm.coe.int/ge-strategy-2018-2023/1680791246

81 Council of Europe. (2011). Council of Europe Convention on preventing and combating violence against
women and domestic violence (CETS No. 210). https://rm.coe.int/16804603 1c
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torture or other cruel or degrading treatment. These clauses emphasize how crucial it is
that States incorporate a human right — based approach throughout all phases of the

asylum process. %

Domestic violence and other measures which cause physical or mental harm can fall
within the persecution category of “acts of physical, mental and sexual violence”. The
Qualification Directive also lists more general measures, including breaches of non —
fundamental human rights, that can be interpreted through a gender — sensitive lens to
amount to persecution acts. This provision can be used to argue that discriminatory
measures such as legally imposed dress codes and lack of access to education or
employment constitute persecution of women. Because these measures affect all women
within the jurisdiction of the State in question, this allows for the interpretation that all
women subject to these discriminatory measures and laws are in fact persecuted. Lastly,
the Qualification Directive states that it is a matter of persecution when absolute human
rights are being violated. Rights under the European Convention on Human Rights
(ECHR) to which no derogation can be made include the right to life, the prohibition of
torture and inhuman or degrading treatment or punishment, and the prohibition of slavery.
These rights violations and systemic discrimination often go hand in hand: every time a
woman dies because of discriminatory policies or for a system that supports violence and
discrimination against female sex, her right to life is violated: deaths from harmful
practices including female genital mutilation, forced sterilization or abortion, “honour”
murders, human and sex trafficking, domestic or sexual violence and acid assaults are
clear examples of this. In the scenario of human trafficking to slavery, the same actions
might be considered torture and cruel or degraded treatment. At this point, it's also
possible for someone to ask if abuses of women's economic, social and political rights
qualify as inhuman or humiliating treatment and, as a result, constitute persecution.
Although there has not been much discussion of this perspective, the logic remains valid,
especially in cases where these rights are deliberately violated. It is reasonable to wonder
whether this does not equal to such mental suffering that it is an inhuman and degrading
treatment when women are denied access to education and work, actively hidden behind

walls and in clothing and prohibited from moving or doing almost anything without a
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man's company. Furthermore, if a violation of social, economic, political or cultural rights
is widespread, persistent or targeted at a specific group of people, it may be considered a
major violation of human rights: these requirements are satisfied by systemic

discrimination against women. %
2.3.4 Systemic Discrimination and Refugee Status

The details regarding the country of origin must also be evaluated, which means
collecting data starting from women's legal status, political, social and economic right; to
the incidence of violence and dangerous cultural practices, the risks to the woman if she
returns to the country and the repercussions of breaking cultural norms: one of the most
frequent mistakes authorities make when rejecting women's asylum claims is not
carefully evaluating the circumstances in the home nation, which underlines the need for
improvement in this area. Article 8 of the Qualification Directive states that Member
States shall obtain information about the general circumstances in the country of origin
from relevant sources such as the UNHCR and the European Asylum Support Office
(since 2022 the European Union Agency for Asylum, EUAA). Country reports by other
reliable actors such as Amnesty International and Human Rights Watch can be important

supplements.

The conclusion is that it is possible for women to be granted refugee status in claims based
solely on their gender when considering the situation present at the relevant time for
women in their country of origin. Supranational adjudicatory bodies have clarified that
the information about the country in question must be not only qualitatively accurate, but
also chronologically pertinent, that is, up to date e and in line with the current risks faced
by women at a given time. Women who share the characteristic of being women in a
country where they face systemic discrimination due to their gender can qualify for
refugee status as members of the particular social group of women from that country. The
second criterion for refugee status, the well — founded fear of persecution, is satisfied
when the systemic discrimination is so severe that it violates human rights due to its

serious or cumulative nature. This means that breaches of non — fundamental human

% European Parliament. (2025). EPRS Briefing: The Digital Services Act — Commercial and Civil Law
Rules.
https://www.europarl.europa.cu/RegData/etudes/BRIE/2025/767209/EPRS _BRI1(2025)767209 EN.pdf
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rights, such as the lack of access to education or legally imposed dress codes, can be
regarded as persecution of women. Furthermore, measures occurring in private, from
domestic violence to forced marriage, are included in the definition of persecution when
they are consistent and the State fails to actively prevent and protect against these acts.
Based on the finding that women can indeed qualify for refugee status in the EU solely

based on them being women. %

2.3.5 Trauma and Credibility

Beyond legal standards, however, the credibility of the individual applying frequently
determines whether an asylum application is successful. In scenarios involving GBV,
where trauma can significantly affect one’s capacity to share a clear and coherent version,

this requirement is particularly challenging.

In the English language, the ordinary meaning of credibility is whether something or
someone is capable of being believed, or alternatively, whether something or someone is

trustworthy or reliable. ‘Credible’ is defined as “able to be believed or convincing.”

In the asylum procedure, the question of whether an applicant has a well — founded fear
of persecution is addressed through the establishment of facts that are materially relevant
to the claim. Within this framework, credibility assessment refers to the process of
gathering relevant information from the applicant, evaluating it in the light of all the
information available to the decision — maker and determining whether the applicant’s
statements concerning the essential elements of the claim can be accepted for the purpose

of the determination of qualification for refugee and/or subsidiary protection status.

This interpretation of the credibility evaluation, which includes deciding whether of the
applicant’s claims are credible, sets this aspect as a crucial step in proving the facts of an

asylum claim. The credibility assessment involves determining whether and which of the

%4 European Union Agency for Asylum. (2024, June). Protecting women and girls in the asylum procedure.
Fact sheet No. 24 (EUAA/2024/24), available at:
https://euaa.europa.eu/sites/default/files/publications/2024-

06/AR2024 factsheet24 women_girls_in_asylum_ EN.pdf

% Dictionary.com. Credibility. https://www.dictionary.com/browse/credibility

6 UNHCR. (2013). Beyond Proof: Credibility Assessment in EU Asylum Systems
https://www.unhcr.org/in/sites/en-in/files/legacy-pdf/51a8a08a9.pdf
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applicant’s allegations and other supporting documentation can be accepted and,
therefore, may then be considered in the analysis of the well — founded fear of persecution
and real risk of serious harm. The question for decision — makers is how do they know
whether they should accept the facts presented by the applicant as supported by his or her
statement and the other evidence available in the case? This, in essence, is the question

that the credibility assessment should assist in answering. ¢’

Furthermore, the aim of the credibility assessment is not to determine the accuracy of
statements provided by an applicant and the decision — maker does not need to be certain
of the truthfulness of a statement concerning a relevant fact to find it credible and accept
it for the purpose of status determination. The aim, instead, is determining which relevant
information provided by the applicant should be considered for the determination of
qualification for refugee and subsidiary protection status. “To show that a statement is
credible is not the same as to show that it is true.” Oral or documentary evidence may be
used in this report that contains the applicant's statement together with any further oral
testimony from witnesses, family members and specialists; documentary evidence can

also include textual, visual, graphic and digital resources. ®

The challenges of the determination of credibility assessment in the asylum procedure are
widely recognized and documented in decision — making literature, compounded by the
geographical and cultural distance between the country of origin or place of habitual
residence where the alleged facts occurred and the country where the application for
international protection is examined, as well as by the amount of time that has passed
between these facts and the hearing of the case. Multi — lingual and cross — cultural
communication increases the chance of miscommunication and mistakes throughout the
asylum process. Even if the interpreters may help to overcome the language hurdles,
decisionmakers may still face difficulties since they are unfamiliar with applicants’

cultural backgrounds, as well as the gender and social conventions of their societies of

7 Ibid.
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origin, furthermore, the procedure becomes much more complicated due to the need to

use interpreters. %

The interviewer and decision — maker must possess specialized competences, knowledge
and skills, in addition to strong analytical abilities, to examine an application for
international protection. Although the legislative framework regulating the status
determination is covered by these abilities and competences, they must also go beyond it:
the credibility evaluation considers the applicant's, interviewer's, and, if different,

decision — maker’s psychology as well as their interactions with one another.

Age, gender, sexual orientation and/or gender identity, culture, social standing, education,
health and attitude at the time of the contact are only a few of the many variables that
affect these psychological processes. The credibility assessment will also reflect
assumptions about behaviour, values, attitudes, perceptions of and responses to risk and
about how an honest account should be presented. To support their application, candidates
must also consider recalling relevant past and current facts while making their
declarations. Interviewers’ and decision — makers’ reliance on human memory must also
be supported by neurobiological research and expectations of what can be remembered

and how this is done, should be realistic. 7°

The main reason why women are denied asylum is because they are not believed:
evidence indicates that women’s claims are more likely than men's to be reversed on
appeal and that this is because of poor credibility assessments at initial decision —

making.”!

Since women are more likely than men to base their asylum claims on persecution they
experienced in the private sphere, they face more obstacles in proving the legitimacy of
their claims, than men do. Thus, given the nature of the harm they have experienced,

women may also find it more difficult to obtain formal proof of the agent of persecution

% Tbid.
70 bid.
"' Asylum Aid. (2014). Falling at each hurdle: Assessing the credibility of women’s asylum claims.
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and of their activities and place in society; it might also be challenging to provide
evidence of some forms of harm such as domestic abuse or forced marriage. In cases of
imputed political opinion, some women may not have the information requested by the
decision — maker to evidence their claim and it is also harder to get data about female’s

position in their country of origin. 7

An asylum seeker's testimony needs to be specific, detailed, reliable, reasonable and
convincing to be seen as credible; the psychological effects of trauma, especially Post —
traumatic stress disorder (PTSD), which is very common among asylum seekers because
of both pre and post migration traumatic events, are frequently overlooked by these
expectations. > The asylum seeker's capacity to give testimony that satisfies accepted
credibility criteria is directly harmed by PTSD symptoms, which include difficulties
identifying details, incomplete or partial memories and avoidance of discussing the
experience. Due to this contradiction, survivors' stories may mistakenly seem less
credible due to the psychological effects of persecution: these difficulties are made worse
for many refugee women who have experienced gender-based violence by the stigma and
anxiety around sharing their stories. Furthermore, asylum officers frequently have
prejudices about the emotional behaviour expected of trauma survivors: many people with
PTSD experience apathy or a "flattened affect," even though intense feelings like anxiety
or grief are commonly seen as indicators of true suffering, so incorrect evaluations may
result from this absence of visible emotion being mistaken for disinterest, dishonesty or

lack of sincerity. ™

The Emotional Victim Effect (EVE), which is the propensity to perceive asylum seekers
who exhibit intense negative emotions as more believable than those who appear
unemotional, has also been identified by research on credibility evaluation. The
interaction demonstrates how deeply rooted victimhood stereotypes affect judgment,

frequently to the disadvantage of survivors whose reactions to trauma do not conform to

72 Bailey, E. (2023). Perceived credibility in an asylum-seeking context: The effect of emotions on decision-
making (DClinPsy thesis, Royal Holloway, University of London).
https://pure.royalholloway.ac.uk/ws/portalfiles/portal/56104755/2023BaileyEdclinpsy.pdf

3 Ibid.
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these limited expectations. Evaluations of credibility are not entirely objective, decision
—makers’ subjective feelings, prejudices and mental states greatly influence their opinion:
for example, it has been demonstrated that an evaluator’s compassion for an asylum

seeker is a strong predictor of greater credibility ratings. >

Many refugee women may be disadvantaged due to the present credibility requirements
in asylum procedure, which do not consider the detailed psychological realities of trauma:
understanding these dynamics is essential for more sensitive asylum processes that
recognize the varied ways trauma can manifest, rather than expecting a stereotyped,

emotionally charged narrative.
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Chapter 3

CJEU Case WS v. Bulgaria C — 621/21 and the Gender Dimensions of
EU Asylum Law

The Grand Chamber of the European Court of Justice decided, in this case, that women
who have experienced GBV in their country of origin are eligible to ask for international
protection and therefore obtain refugee status based on such grounds. Although the
statement reflects the growing attention given to gender issues within the international
framework, it is nevertheless challenging to guarantee sufficient protection for victims of

these abuses. "
3.1 Legal background and summary of the case

The ruling in WS v. Intervyuirasht organ na Darzhavna agentsia za bezhantsite pri
Ministerskia savet (Case C-621/21), 77 delivered by the Grand Chamber of the Court of
Justice of the European Union (CJEU) on 16 January 2024, marks a turning point in the
development of EU asylum about gender — sensitive interpretations of international
protection. The case, which originated from a preliminary reference submitted by the
Administrative Court of Sofia (Bulgaria), raised fundamental questions regarding the

recognition of GBV as a valid basis for refugee status under Directive 2011/95/EU (the

76 Angori, M. F. (2024, febbraio). Migrazioni femminili: la Corte di giustizia dell’Unione europea
riconosce lo status di rifugiato alle donne vittime di violenza di genere. ADIM Blog — Osservatorio della
giurisprudenza.
https://www.adimblog.com/wp-content/uploads/2024/03/ANGORI_FEBBRAIO_3DEF.pdf

T Court of Justice of the European Union. (2024, January 16). WS v. Interviewing authority of the State
Agency for Refugees at the Council of Ministers (C-621/21, EU:C:2024:47). EUR-Lex https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:62021CJ0621
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Qualification Directive, QD) 7® and, by extension, under the 1951 Geneva Convention

relating to the Status of Refugees and its 1967 Protocol. 7

After a failed attempt to obtain international protection in Germany, WS, a divorced
Turkish national of Kurdish origin and Muslim faith, left Turkey and applied for it in
Bulgaria, the EU country of her first entry: she claimed that she should be granted refugee
status and/or subsidiary protection under the 1951 Refugee Convention, because she
feared persecution because she belonged to a specific social group, in this case, women

who are victims of domestic abuse and who may be the victims of honour killings. 3°

She said she had been threatened and subjected to violence by her (ex) — husband and his
family and that if she headed back to Turkey, she would not be able to rely on the
protection of the Turkish government nor on the support of her own family, who had

forced her into marriage at the age of 16. %!

After leaving Turkey, the applicant officially obtained a divorce, despite her (ex) —
husband’s strong opposition to the separation; given these circumstances, she felt
concerned about returning to Turkey, fearing for her safety if repatriated; though, her
applications for refugee status and subsidiary protection were denied and this decision
was upheld by the Bulgarian Supreme Administrative Court. Following this, the claimant
submitted a renewed application for international protection, presenting new evidence.
She argued that her well — founded fears of persecution by non — state actors were linked

0 her membership in a “particular social group,” name women who are victims o
to h bersh “particul 1 ,’ ly « h t f

78 European Parliament, & Council of the European Union. (2011). Directive 2011/95/EU of the European
Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees
or for persons eligible for subsidiary protection, and for the content of the protection granted. EUR-Le
https://eur-lex.europa.eu/eli/dir/2011/95/oj/eng

" WS: A turning point for women’s rights? (2024). Common Market Law Review, 61(6), 1661-1682.
Kluwer Law International. file:///C:/Users/franc/Downloads/COLA2024107%202%20(1).pdf
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81 Tbid.

54


https://eur-lex.europa.eu/eli/dir/2011/95/oj/eng
about:blank

domestic violence” and “women who may be victims of so — called honour crimes.” She

further maintained that the Turkish State was unable to offer her effective protection. %2

The State Agency for Refugees (DAB) rejected the request to reopen the asylum
procedure, asserting that there were no new elements supporting her claim. In its decision,
the DAB emphasised that Turkish authorities had helped the applicant on several
occasions and would therefore have been both willing and able to protect her in the event
of further persecution; the referring judge of the Administrative Court of the City of Sofia,
observed that a substantive interpretation of the legal conditions for granting international

protection was nevertheless required. %

The Agency gave two primary justifications for its rejection: on the one hand, it affirmed
that acts of domestic violence and death threats by the applicant’s spouse and biological
family were not relevant for the purpose of recognizing refugee status, and, on the other
hand, it noted that the applicant had not explicitly claimed to be persecuted on the basis
of her gender. Subsidiary protection was also denied on the grounds that the persecution
suffered, which had never been reported to the Turkish authorities, was perpetrated by

private individuals rather than by state authorities or groups assimilated to them.

In April 2021, following a ruling in which the Turkish judicial authorities convicted her
ex — husband for making threats against her, the applicant appealed the previous refusal
and submitted a further application for international protection, claiming well — founded
fears of persecution by her spouse and their respective families due to her membership in
the social group of women victims of domestic violence and, potentially, honour — related
crimes. In May 2021, the Bulgarian Administrative Court refused to reopen the procedure

for recognizing international protection, while simultaneously referring five questions to

82 Stamme, L. (2024). Nota a margine della sentenza della Corte di giustizia del 16.01.2024 nella causa
C-621/21: la Corte di giustizia riconosce la violenza sulle donne come forma di persecuzione contro un
determinato gruppo sociale. Diritto, Immigrazione e Cittadinanza.
https://www.dirittoimmigrazionecittadinanza.it/archivio-saggi-commenti/note-e-commenti/fascicolo-
2024-2/1438-nota-a-margine-della-sentenza-della-corte-di-giustizia-del-16-01-2024-nella-causa-c-621-
21-la-corte-di-giustizia-riconosce-la-violenza-sulle-donne-come-forma-di-persecuzione-contro-un-
determinato-gruppo-sociale/file
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the Court of Justice of the European Union for a preliminary ruling pursuant to Article

267 TFEU. %

Discontented with these determinations, WS appealed to the Administrative Court of
Sofia, which found that the case raised important interpretative questions under both EU
and international law: the Court therefore decided to stay proceedings and to refer five

preliminary questions to the CJEU pursuant to Article 267 TFEU.

The first question referred to the Court concerned the applicability of international treaties
to the case: beside the 1951 Refugee Convention and the 1967 Protocol, which do not
explicitly identify women as a specific at — risk category eligible for refugee status or
subsidiary protection, the issue was whether these instruments should be interpreted in
light of other international conventions protecting women’s rights. Specifically, if the QD
under Recital 17 had to be interpreted in the context of the UN Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW) and the
Convention on Preventing and Combating Violence Against Women and Domestic
Violence (Istanbul Convention), and if so, whether this implies that GBV against women

is a basis for international protection. %

The purpose of the second and third questions was to define what Article 10(1) QD meant
in cases of GBV against women; according to that section, members of a specific social
group must have intrinsic characteristics, an enduring shared history, and a common
belief or characteristic that is so essential to their identity or morality that they should not
be forced to give it up in order to be eligible for international protection. The relevant
group must also have a unique identity in their home country or previous place of habitual

residency. 8¢

8 Angori, M. F. (2024, febbraio). Migrazioni femminili: la Corte di giustizia dell’Unione europea
riconosce lo status di rifugiato alle donne vittime di violenza di genere. ADIM Blog — Osservatorio della
giurisprudenza.
https://www.adimblog.com/wp-content/uploads/2024/03/ANGORI_FEBBRAIO 3DEF.pdf
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The second question aimed a clarification on how GBV against women should be
evaluated in relation to a membership in a certain social group: the referring judge
examined whether this evaluation relies only on the victim’s biological or social gender,
whether specific forms of persecution listed in Recital 30 of Directive 2011/95 (such as
domestic or sexual violence) could contribute to the visibility or distinctiveness of the
group in the home country, or whether these acts should be regarded only as specific
forms of persecution under Article 9(2)(a) or (f) of the directive. The Court was
essentially asked to decide whether specific instances of GBV were relevant in

determining the group's identity and social visibility. 8’

The third question concerned whether, in accordance with Article 10(1)(d) QD, a
woman's gender is enough to prove her membership in a certain social group or if another
attribute is required: the issue of whether gender is an inherent and permanent feature
sufficient for recognition as a "particular social group" or if additional criteria must be
evaluated to establish the group's identity in the country of origin is raised by this
question, which is particularly relevant when the applicant reports domestic violence or

other forms of GBV.

The fourth question addressed the nature of the required link between the grounds of
persecution and the acts of such persecution or absence of protection from persecution
stipulated in Article 9(3) QD, and how to assess risks from non — State actors under
Article 6(c) QD. %8 Specifically, the Court was asked whether it is sufficient that the State
is unable or unwilling to provide effective protection, or whether a more direct causal
connection between the persecutory acts and a protected ground must be established. This
question is crucial for cases where GBV is perpetrated by family members or other non —

State actors and where state authorities may not provide effective protection. *°

The fifth and final question concerned whether WS could receive subsidiary protection
under Article 15 QD, which is protection for a stateless or third — country national person

who does not meet the criteria for refugee status but has shown that they would be

87 1bid.
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seriously harmed if sent back to their country of origin or previous habitual residence. *°

Also, it was asked whether the applicant’s refusal to rely on protection from their home
State is sufficient to meet the threshold for subsidiary protection; this point highlights the
need to determine the conditions under which women who do not qualify as refugees can
still be granted international protection due to serious threats to their life or physical

integrity.
3.2 Gender as a Ground for International Protection

The referring court submitted five questions to the Court of Justice of the European Union
(CJEU) concerning the interpretation of Directive 2011/95/EU (“Qualification
Directive”) in relation to gender — based violence (GBV) and international protection.
With the first three questions, examined jointly, the referring court sought clarification as
to whether, under Article 10(1)(d) of the Directive, women who, by being victims of

GBYV, may be considered members of a “particular social group.”

According to the Court, the Directive aims to ensure that all Member States apply the
same standards to identify people eligible for international protection; consequently, it
must be interpreted in light not only of its structure and purpose but also of the 1951
Geneva Convention and other relevant international treaties pursuant to Article 78(1)
TFEU and UNHCR documents. UNHCR Guidelines on International Protection No. 1
clarify that the characteristics of sex can appropriately be included within the notion of a
social group, since women constitute a clear example of a category of society defined by
intrinsic and immutable characteristics and are frequently treated differently from men.
In addition, these traits make them stand out as a distinct group in society, frequently

subjected, in certain countries, to different standards and treatment. °!

The Court also referred to Article 60 of the Istanbul Convention on preventing and

combating violence against women, which, as a treaty relevant under Article 78(2) TFEU,

%0 Ibid.
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includes GBV among the “grounds of persecution,” requiring States to ensure a gender —

sensitive interpretation of each ground listed in the 1951 Refugee Convention. %2

The Court grouped the first three questions into a single response and held that both the
Istanbul Convention and the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) should be regarded as “other relevant
treaties” for the purposes of Article 78(1) TFEU. These instruments therefore serve as
interpretative aids for the Qualification Directive and the Court emphasized that, although
the EU itself has not ratified CEDAW, all Member States have, and the Istanbul
Convention became binding upon the EU as of 1 October 2023, particularly in the field
of asylum. Thus, it applies to all Member States, even those, such as Bulgaria, that have

not yet ratified it. %3

Based on these premises, the Court concluded that Article 10(1)(d) of the Qualification
Directive must be interpreted as meaning that GBV against women can justify the
granting of international protection if, based on country — of — origin information, it is
established that women are exposed, by reason of their sex, to physical or mental violence,
including sexual and domestic abuse. This conclusion aligns with the Advocate General’s
Opinion, which stated that, in societies where forced marriage is a social norm, women
who resist such practices may be considered a distinct social group if their defiance

subjects them to social stigma, exclusion or violence. **

The Court’s reliance on UNHCR Guidelines was particularly significant, as they outline
the criteria for assessing women’s asylum claims, including their legal standing, access
to rights, exposure to harmful traditional practices and other forms of gender — based
discrimination. While the Advocate General had referred explicitly to Turkey’s

withdrawal from the Istanbul Convention and to ECtHR case law highlighting systemic

%2 Tbid.
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state failures to protect women, the ECJ adopted a more general approach, relying

primarily on UNHCR guidance rather than direct references to national contexts. *°

Regarding the fourth question, which concerned the causal link between acts of
persecution and one of the persecution grounds in Article 10(1) of the Directive, the Court
held that such a link is not required in cases involving non — state actors. It is sufficient
that the state or entities controlling it are unable or unwilling to provide effective and
lasting protection through an accessible legal system. This interpretation mirrors
paragraph 21 of the UNHCR Gender Guidelines, which affirm that a causal connection
exists even when the persecution risk from a non — state actor is not directly linked to the

listed grounds, provided that the state’s failure to offer protection stems from one of them.

The Court also diverged from the Advocate General in its reasoning here: whereas the
Advocate General had focused more narrowly on Turkey’s legal and institutional
deficiencies, the ECJ adopted a broader interpretative approach, emphasizing principles

of international refugee protection and harmonized EU interpretation.

As to the final question concerning subsidiary protection under Article 15(a) and (b) of
the Directive, the Court held that the notion of “serious harm” includes a real threat of
being killed or subjected to acts of violence by a family or community member for
violating cultural, religious or traditional norms. The Court specified that the subsidiary
protection analysis becomes relevant only if refugee status is denied, but the assessment
criteria remain the same: the reasonable fear, based on individual circumstances, of
suffering persecution upon return to the country of origin. Thus, gender — based
persecution may also justify subsidiary protection when a serious and individualized risk

persists. %

Despite these important normative recognitions, in practice, it remains challenging to
ensure effective protection for women victims of GBV through refugee status:
applications from women fearing domestic violence have historically been rejected, often
resulting in only minor forms of protection. Similarly, restrictive and inconsistent

jurisprudence has been observed in cases concerning female genital mutilation, where the
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existence of prohibitive laws in the country of origin has sometimes been deemed
sufficient to exclude the “real risk” of such practices; in other cases, courts have denied

protection on the grounds that internal relocation could provide adequate safety.

Finally, international protection is often denied when victims maintain emotional ties with
their abusers or cannot describe the violence suffered with precision: these trends reveal
a persistent gap between the normative sensitivity of EU and international law and their
practical application; this discrepancy reflects a deeper structural shortcoming of the
existing legal framework, which lacks clear guidance for national courts assessing

victims’ actual circumstances in their country of origin.

Against this background, the CJEU’s judgment represents a decisive step toward
establishing an effective and harmonized standard of protection for women and girls
across the EU. By interpreting Directive 2011/95 considering the Istanbul Convention,
the Court gave tangible effect to the international and European framework addressing
GBV. Moreover, by grounding its reasoning in the UNHCR Guidelines and affirming that
gender alone can define a particular social group, the Court introduced a gender —

sensitive perspective into EU asylum law with potentially transformative implications. °’

3.3 How the case shapes the EU interpretation of GVB in asylum claims: Missed
Opportunities and Future Potential

Refugee status is granted in cases of persecution of any third — country national on
grounds of race, religion, nationality, political opinion or membership of a particular
social group. Subsidiary protection, on the other hand, is granted to any third — country
national who does not qualify for refugee status but in respect of whom there are
substantial grounds for believing that, if returned to their country of origin, they would
face a real risk of suffering serious harm, including, in particular, execution and inhuman

or degrading treatment.

The Court considers that the directive must be interpreted in accordance with the Istanbul
Convention, which is binding on the European Union and recognises GBV against women

as a form of persecution. Furthermore, the Court notes that women, as a group, may be
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considered to belong to a social group within the meaning of Directive 2011/95; indeed,
they may be granted refugee status when, in their country of origin, they are exposed,
because of their sex, to physical or mental violence, including sexual and domestic

violence.

A preliminary ruling allows the courts of the Member States, in the context of a dispute
before them, to ask the Court for an interpretation of EU law or the validity of an EU act.
The Court does not resolve the national dispute, it is for the national court to resolve the
case in accordance with the Court's decision, and it must also be binding on other national

courts which are faced with a similar problem. %

The judgment of the Court of Justice of 16 January 2024 is part of a wider debate on the
gender — sensitive interpretation of Directive 2011/95 and the Geneva Convention and

marks an important milestone in case law.

The debate surrounding the recognition of women as a “social group” has its origins in
the notion of refugee provided by the Geneva Convention, which, as is well known, makes
no reference to gender, leading to the regulation of refugee status being modelled around

a typically male figure (male paradigm).

The need, which has emerged in doctrine, to qualify women as a “social group” arises
precisely from the lack of reference to the female gender within the Convention, which is
not mentioned either in the concept of refugee or in the list of reasons for persecution.
Therefore, attempts have been made to offer greater protection to a category whose legal
position is often not covered by the Geneva Convention, before delving into the analysis
of the classification of women as a “social group”, it is essential to provide a brief
overview of the debate arising from the lack of reference to gender in the Geneva

Convention and in the regulation of refugee status. *°

On this point, it has been observed that this omission has led to discrimination against

women, who are not fully protected by the 1951 Geneva Convention: this gap has been
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partially filled by the UNHCR Guidelines and partly by the Istanbul Convention, which

requires a gender — sensitive interpretation of the Geneva Convention.

The UNHCR Guidelines are extremely innovative, firstly because they provide a
definition of gender as a “socially constructed category that goes beyond the binary
distinction between men and women” and secondly because they categorise women as a
social group. This recognition expressed in the Guidelines has not been followed up in
European and international legislation, except for the reference in Article 10 of Directive

2011/95 to “gender considerations, including gender identity”. 1%

However, despite the lack of legislative recognition, mainly because of the intervention
of the UNHCR, the following has been largely consolidated in doctrine and jurisprudence:
the view that the lack of references to gender does not imply any kind of discrimination,
as the absence of the word sex or gender in the Geneva Convention is completely
irrelevant, since it is an instrument that aims to protect human beings as a whole, both

men and women, and must therefore necessarily be interpreted in an inclusive manner.

This first consideration is inextricably linked to a second one concerning the classification
of social groups, whereby, since groups based on sex are a clear example of social groups
defined by innate characteristics, it must be considered that, precisely because the term
“sex” 1s not singled out as a differentiated and independently categorised element, it must
necessarily be considered as a characterising element for the classification of social

groups. %!

The difficulties that women encounter in applying for international protection do not lie
in the lack of reference to gender, as in the misinterpretation of refugee status regulations
and the failure of case law to recognise women's claims and the relationship between
women and the state. In any case, it can certainly be said that today, thanks to the doctrine
that has intervened on the issue, a gender — sensitive interpretation is not only required

but also facilitated by the Istanbul Convention. '*
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In the absence of specific legislation referring to women as a social group, part of the
doctrine and jurisprudence has tended to use the Istanbul Convention and the CEDAW
Convention as interpretative parameters. Women are classified as a group that, just
because of their common gender characteristic, is at risk of violent acts: the Istanbul
Convention offers a gender — based interpretation of the Geneva Convention and it is the
first international instrument to combine protection and prevention, devoting part of its

content to the issue of asylum seekers. '*

In CEDAW, on the other hand, it is stated that 'for the purposes of the Convention, the
term ‘discrimination against women’ shall mean any distinction, exclusion or restriction
made on the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, of
human rights and fundamental freedoms in the political, economic, social, cultural and

civil or any other field, on a basis of equality with men.” 1%

Although these two Conventions provide a fairly broad definition of GBV and thus allow
Directive 2011/95 and the concept of “social group” to be interpreted from a female
perspective, it cannot be ignored that the lack of specific reference to women raises
concerns, fuelled by the explicit reference to sexual orientation and gender identity in the

description of “social group” within the Directive.

On this point, the Court of Justice recognises that Directive 2011/95 must be interpreted
not only in the light of the Geneva Convention but also in the light of the relevant treaties
referred to in Article 78(1) TFEU, including the Istanbul Convention and CEDAW, thus
providing an interpretation of the legislation that takes due account of the female

perspective.

The judgment represents a significant step in the evolution of EU asylum law, both in
substance and in its broader implications for the Union’s engagement with international
human rights norms. The decision was widely welcomed for its explicit gender — sensitive

approach, which aligned EU asylum law with the growing international recognition of
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GBYV as a form of persecution, although the CJEU did not explicitly refer to the ECtHR’s
case law, its substantive findings are consistent with the latter’s approach in
acknowledging that state inaction in the face of domestic violence may amount to a

violation of fundamental rights and justify the recognition of refugee status.

Commentators have interpreted the judgment as an important development in bridging
EU asylum law with international human rights obligations, particularly those stemming
from instruments such as CEDAW and the Istanbul Convention. By situating the
Common European Asylum System (CEAS) within this international framework, the
Court affirmed the EU’s external constitutional commitments and reinforced the need to
interpret asylum law considering broader human rights standards. The Court’s approach
reflects a departure from earlier tendencies toward EU law autonomy and embraces a
more pluralist and evolutionary interpretation, acknowledging that concepts such as
“membership of a particular social group” must evolve in step with international human

rights developments. '%°

This shift towards a dignity — based understanding of refugee protection places the
vulnerability of victims at the centre of the Court’s reasoning and aligns the CEAS with
the human rights obligations of Member States. Nonetheless, the Court’s approach is not
without limits: EU asylum law has often prioritized administrative cooperation and
control mechanisms over the protection of fundamental rights. Even so, it can be regarded
as a corrective moment, one that reaffirms the role of international human rights law as a
guiding framework for the interpretation of EU secondary legislation. Importantly, the
Court’s recognition that acts of persecution may be perpetrated by non — State actors,
combined with its gender — sensitive reading, further integrates established ECtHR

principles on the positive obligations of states to protect victims of domestic violence. %

Despite these achievements, the case also reveals notable silences and missed

opportunities: among them there is the complete absence of explicit references to the
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ECHR or to ECtHR jurisprudence, even though the substance of the ruling is clearly
aligned with it. The Advocate General’s Opinion had, in fact, discussed relevant ECtHR
precedents and the positive obligations of states to protect victims of GBV, yet the Court
chose not to make any reference to them in its reasoning. Such a deliberate omission
undermines transparency and obscures the dialogical relationship between the two
European courts, a relationship that is essential for coherence in the protection of

fundamental rights across Europe.

A further issue emerging from the judgment concerns the fragmented way the Court
engages with international human rights commitments across different areas of EU law.
While this demonstrates a clear willingness to integrate gender — sensitive reasoning into
asylum law, similar attention has not been extended to domains such as EU citizenship
and migration law: the Court has been reluctant to adopt a consistent gender — sensitive

approach in its case law. 1%/

This inconsistency highlights a broader tension within EU fundamental rights
adjudication: while the Court advances human rights and gender equality in the context
of asylum, it remains cautious in other policy areas that equally affect vulnerable

individuals, particularly migrant women. 1%

Taking the EU’s and Member States’ commitments under the Istanbul Convention
seriously requires a more consistent judicial practice that transcends policy silos. The
principles affirmed in this case, should inform future rulings not only in asylum but also
in citizenship and migration cases. Extending this interpretative approach would help
prevent fragmentation in the protection of victims of domestic violence and reinforce the

EU’s constitutional commitment to human dignity and equality under Article 2 TEU.

Lastly, this marks a turning point in the EU’s approach to gender — sensitive asylum
adjudication, yet it also exposes the limits of the Court’s willingness to engage fully with
international human rights law. Its significance lies not only in expanding the protection
of women fleeing domestic violence but also in opening a pathway toward a more

integrated and coherent understanding of the EU’s external and internal human rights
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obligations; whether this approach will consolidate and extend beyond asylum law will

determine the future of gender — sensitive protection within the EU legal order.

67



Chapter 4
Violence at the Border:

The case of Libya and the issue of Legal Responsibility

Libya continues to struggle to cope with the effects of ongoing armed conflict, economic
and governance crises and this has resulted in the worsening of public services and
people’s livelihoods and displacement: this is brought on by widespread serious human
rights violations, a decline in essential services and living conditions, a rise in the
adoption of unhealthy coping mechanisms and a substantial impact on both physical and
mental health. Because of the ongoing impunity for crimes of international humanitarian
and human rights legislation during the conflict, there have been serious concerns in
Libya. Efforts to establish a safe environment are undermined by inadequate institutional
frameworks and tangible measures to guarantee responsibility for human rights breaches
and abuses associated with conflicts. Due to extensive property damage, many Libyans
living in conflict — affected regions are forced to survive in substandard circumstances,

which raises the risk of illness, GBV and other safety hazards. '*°

The world's deadliest border is now the Central Mediterranean. 680,000 migrants made it
to the Italian shores between 2013 and 2020 and over 17,000 of them died in the transit
journey. Italy and Libya are the primary destinations of the Central Mediterranean route:
nearly all arrivals occur in Italy, while 90% of departures originate in Libya. Political
unrest in the latter and its proximity to Italy are the main reasons why smugglers use

Libya as their departure location. '

The Central Mediterranean one is one of the most emblematic and troubling migratory

routes in modern times: the experiences of women in transit highlight frequently
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underestimated aspects of gender — based, systemic and institutional violence that take

place not only in the Libyan detention centres but also along the entire migration journey.
4.1 The EU — Libya cooperation framework: legal and political overview
4.1.1 Externalising Migration Control

The EU relied progressively more on externalizing migration control during the last ten
years, especially in reaction to irregular migration from North Africa. Calls for change
have been prompted by the Dublin Regulation, which places an excessive amount of
responsibility on frontline states like Italy by assigning asylum obligations to the country
of first entry; migration management has taken a leading role in EU policies in the
southern Mediterranean since the 2015 refugee crisis. Since it revealed structural

weaknesses in the Common European Asylum System as well as severe divisions within

the EU. !

Through readmission agreements, financial assistance for transit states like Libya and
Tunisia, cooperation with third parties and outsourcing of border monitoring, the EU has
broadened its externalization strategies; Italy has been crucial in putting these methods
into practice because of its location along the Central Mediterranean route. It has
established itself as the southern gatekeeper of the EU and a key player in its external
migration agenda thanks to its bilateral agreements with Libya (2017). These deals have
drawn a lot of criticism, despite being presented as attempts to stop human trafficking and

lessen unauthorized immigration. ''2

The EU has chosen an emerging strategy based on externalization of migration controls
to address what has been called a "migration crisis." The EU and Member States have
made development cooperation and financial and political support dependent on third
countries implementing exit controls effectively. Short — term actions will focus on saving
lives at sea, dismantling trafficking and smuggling networks and increasing the return of

individuals who are not entitled to stay, preventing migrants and refugees from traveling

! Giuffré, M. (2017, March 20). From Turkey to Libya: The EU Migration Partnership from Bad to Worse.
Eurojus. Recuperato da http://rivista.eurojus.it/from-turkey-to-libya-the-eu-migration-partnership-from-
bad-to-worse/
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dangerous distances so they can remain closer to their home country and open up legal
ways to Europe for people in need of protection, in particular with resettlement of
refugees. In the long — term, the main goal is to address the root causes of irregular
migration and forced displacement by supporting the economic, social and political
development of third countries. All these objectives will be attained through ‘compacts’,
which are political ‘packages’ setting up clear goals and joint commitments, such as the

negotiation of readmission agreements with countries of origin and transit. '

Italy — Libya Memorandum of Understanding (MoU) should be interpreted in the context
of the EU's broader containment policy, which is based on the political and economic
backing for increased bilateral collaboration between Member States and third countries

to stop illegal migrations.

This raises an even broader question: could externalization practices still expose
European States to international responsibility for violating the principle of non —
refoulement and the right to leave if the goal of the policy is to outsource migration
controls and limit arrivals by providing technical and financial support to third countries?
This would put refugees' fundamental rights at risk rather than protecting States from

accountability.
4.1.2 The Italy — Libya Memorandum of Understanding

Italy’s bilateral migration cooperation with Libya has become a central element of the
EU’s efforts to externalize migration control and it has sparked significant controversy.
The 2017 Memorandum of Understanding (MoU) between Italy and Libya’s Government
of National Accord obliged Italy to provide financial, logistical and technical assistance
to the Libyan Coast Guard, as well as to support the creation of a satellite surveillance
system for Libya’s southern borders. The agreement also included provisions for funding

and training personnel in Libyan detention facilities, referred to as “reception centres.”!!*
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Back in February 2009, the Italian Ministry of the Interior and Libyan Colonel Gaddafi
signed a Technical Protocol that paved the way for the highly criticized pushbacks of
migrants to North Africa. This practice was halted following the 2012 landmark case
Hirsi Jamaa and Others v. Italy, in which the European Court of Human Rights (ECtHR)
held Italy responsible for breaches of Articles 3 and 13, as well as Article 4 of Protocol 4

of the Convention.

However, ahead of the EU Council summit, on 3 February 2017, the Italian Prime
Minister and the Head of the Libyan Government of National Reconciliation signed a
MoU on cooperation in development, combating illegal migration, human trafficking and
smuggling, as well as strengthening border security. The agreement emphasized the
importance of quickly addressing the “illegal” migration to Europe while fully respecting
international human rights treaties. Italy committed to financing the establishment of
reception centres in Libya where migrants and refugees would await voluntary or forced
return to their countries of origin, facilitated through readmission agreements with those
states. Additionally, with support from EU funds, Italy agreed to provide technical and
financial assistance to Libyan institutions responsible for managing irregular migration,

including the Ministry of Defence border guards and the Coast Guard. ''°

It is also worth noting that on 9 February 2017, Italy signed a similar framework
agreement with Tunisia. Although Tunisia is more stable than Libya, it remains a fragile
State with weak government institutions, potentially limiting its ability to cooperate.
Moreover, Tunisian law criminalizes irregular entry, stay and exit, and does not provide

sufficient protection for refugees.
4.1.3 Legal and Ethical Concerns

Although officially presented as an anti — smuggling measure, the MoU has faced
widespread criticism for enabling human rights violations: Libya’s non — compliance with
the 1951 Refugee Convention and the notorious conditions in its detention centres have

drawn international condemnation.

Italy’s involvement has effectively helped sustain a system where detention facilities in

Libya are characterized by pervasive and well — documented abuses. Support to the
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Libyan Coast Guard facilitates the interception of migrants at sea and their transfer back
to these centres, raising serious concerns regarding breaches of the non — refoulement
principle and exposure to inhumane and degrading treatment. Furthermore, Italy exercises
both legal and practical control over the individuals intercepted and transferred under this
arrangement, reinforcing the argument that responsibility may extend extraterritorially
under international human rights law. Despite these concerns, the MoU was renewed in
February 2020 with continued EU support, further increasing questions about complicity

and the erosion of accountability mechanisms. !'®

Investigative reports have shown that Italian funds have empowered militias involved in
trafficking, who operate under the veneer of state authority. These findings underscore
urgent concerns about the militarization of migration management and its destabilizing
effects on fragile political contexts. The Italian government has also been criticized for
bypassing parliamentary approval for the MoU, revealing significant shortcomings in
transparency and democratic oversight. Italy’s self — presentation as a mediator in
migration issues reflects broader geopolitical ambitions, aiming to assert leadership in

Mediterranean migration diplomacy. '!’

If the EU and Italy are pursuing the extensive project of training and equipping the Libyan
Coast Guard, the fundamental question remains whether Libya constitutes a safe place
for migrants and refugees “returned” after being rescued or intercepted in its territorial
waters. A “place of safety” is generally understood as a location where rescue operations
are considered complete. In such a location, rescued individuals’ lives should not be at
risk and their basic needs, including food, shelter and medical care, should be met.
However, the 2004 Guidelines do not impose a duty of disembarkation at any specific
location and numerous cases demonstrate how coastal states, including Libya, continue

to shift responsibilities for disembarkation. !'8
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A rescue operation is fully accomplished only when the rescued persons are safely
disembarked in a “place of safety,” not merely when immediate relief for basic needs is
provided. Regarding refugees, it requires disembarkation on solid ground where
individuals with a well — founded fear of persecution, torture, or ill — treatment would not
face threats to life or liberty. Under the principle of non — refoulement in international
human rights and refugee law, Article 4 of Frontex Regulation 656/2014 stipulates that
no one should be disembarked, forced to enter, handed over to, or otherwise transferred
to a country where their life could be endangered, where they might be persecuted, or
where there is a serious risk of expulsion, removal, or extradition in violation of non —

refoulement. '

Consequently, States should avoid a piecemeal approach to maritime obligations and
adopt a comprehensive approach to boat migration, which aims to reconcile ‘maritime
security’ with human rights and refugee protection standards. This requires harmonizing
the different legal frameworks governing the sea, human rights law, refugee law, maritime
law and search and rescue regulations, while considering the diverse policy interests

involved.

Although Libya remains unstable, the Malta Declaration emphasizes prioritizing the
training, equipment and support of the Libyan Coast Guard and other relevant agencies.
The Declaration also highlights the need to ensure adequate reception conditions for
migrants in Libya in coordination with international organizations and to assist the [OM
in facilitating voluntary returns to countries of origin. However, a joint statement by
UNHCR and IOM notes that widespread insecurity in Libya hampers the provision of
even basic services to those in need of protection. Accordingly, Libya cannot be
considered a safe third country for the return of migrants or for the extraterritorial

processing of asylum — seekers in North Africa. '%°

There is no doubt that comprehensive search and rescue operations in the Mediterranean

are essential to saving lives. Yet, given Libya’s ongoing vulnerability to armed militias,
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the country requires stabilization before any cooperation concerning migrant and refugee

safety can be meaningfully implemented.

The EU’s Fundamental Rights Agency has outlined options to expand safe access to
protection. For example, EU member states could process humanitarian visa applications
at their embassies or broaden other visa categories for those fleeing conflict or
persecution. Some countries already take steps quietly, such as Italy’s humanitarian
corridors, but a coordinated approach is legally and ethically justified. Therefore, smaller
measures, including suspending harsh migration containment policies, could enhance
refugee safety by providing legal pathways to the EU and reducing reliance on

smugglers.!'?!

4.2 GBV in transit zones
4.2.1 GBV and Protection Gaps in Libya

GBYV remains one of the most widespread human rights violations. UNHCR emphasizes
the urgent need to strengthen prevention, protection and response mechanisms to address
this issue, which disproportionately impacts forcibly displaced women, girls and
marginalized groups across Europe, particularly in conflict zones, along transit routes and

within host communities.

In Libya, women and girls continue to face pervasive and life — threatening risks of GBV.
Deeply entrenched social and cultural norms perpetuate gender — based discrimination
and condone violence against women and girls. Gender roles are strongly shaped by
patriarchy, conservative religious interpretations and Bedouin traditions. In Libyan
society, women are still largely expected to focus on domestic roles as mothers and wives,
while men are regarded as the primary authority figures responsible for economic security
and protection. Women encounter substantial barriers to employment, often being less
likely than men to hold jobs due to workplace discrimination. Movement restrictions
further limit their autonomy, as women are four times more likely than men to have never

left their homes unaccompanied. Displacement and economic hardship exacerbate risks
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of sexual exploitation and abuse, while also increasing the likelihood of domestic

violence. 1?2

Essential GBV services such as specialized case management, clinical management of
rape, safe shelters, safety, security and legal assistance services are extremely limited.
Survivors face numerous obstacles even when such services exist, for example, some
women refrain from seeking help because reporting violence would require returning to

unsafe homes due to the lack of shelter options. '3

Access to services is further restricted by insecurity, financial constraints and cultural
norms requiring women to be accompanied by, or seek permission from, male relatives.
Awareness of available services is low, pervasive stigma can lead survivors to be
ostracized by their families or communities and survivors also struggle with childcare

responsibilities while seeking assistance.

Migrants and refugees are among the groups most in need of GBV protection. Women
and girls face heightened risks of sexual exploitation and abuse, particularly those without
recognized legal status or those detained in centres. Discrimination, movement
restrictions, curfews, service closures and social isolation further impede access to GBV

— related support, limiting timely and adequate care. '**

Libya is not a State Party to the 1951 Refugee Convention nor to its 1967 Protocol.
Domestic legislation prioritizes combating “illegal migration”, and the country provides
minimal support for international asylum norms. As a result, refugees and migrants
entering Libya irregularly face significant risks of having their rights to protection

violated.

GBYV is both widespread and highly stigmatized in Libya, contributing to limited data and
research on the topic. Existing literature indicates that harassment, physical and sexual
assault are among the most common forms of GBV. During the Libyan conflict, rape and

sexual violence have been used as tools of war by combatants on both sides; sexual abuse,
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including torture, affects both female and male refugees and migrants throughout the
country. The ongoing instability, conflict and weak rule of law in Libya have also

facilitated human trafficking and other forms of extreme violence. '*°
4.2.2 GBV Along Migration Routes: Risks, Impacts and Response

Violence against women and girls along migratory pathways is significantly intensified
due to their vulnerable circumstances, compounded by intersecting forms of
discrimination. Furthermore, difficulties in data collection and widespread underreporting
across countries result in a lack of comprehensive information and analysis, limiting
understanding of the full scope of the issue. Refugee women and girls frequently
experience a continuum of GBV throughout their displacement, including physical,

psychological and sexual abuse. 2

The pervasive effects of GBV, particularly sexual violence, deeply impact survivors’
safety, mental well — being and socio — economic stability, highlighting the need for
coordinated, multisectoral, survivor — centred responses. Effective interventions rely on
collaboration between governments, civil society and organizations, which have
implemented initiatives such as safe spaces for survivors, legal assistance, psychosocial
support and vocational training programs. At the same time, emerging challenges like
human trafficking and exploitation, along with persistent funding shortfalls, continue to

hinder the efficacy and sustainability of GBV response efforts. 1?7

Incidents of GBV can occur at multiple stages, starting in the country of origin, where
some acts may constitute gender — based persecution under the 1951 Refugee Convention
and continuing during transit and upon arrival in destination countries. Research indicates
that refugees and other migrants are at increased risk of sexual violence and trafficking
along various routes. Along certain migration paths to Europe, both maritime and
overland, the likelihood of GBV is especially high. It is important to note that men and

boys can also experience GBV, with risks heightened by intersecting factors such as

125 Tbid.

126 UNHCR. (2024, October—December). Quarterly update: Regional Bureau for Europe — Q4.
https://www.unhcr.org/europe/sites/europe/files/2025-01/2024%20RBE_quarterly Q4.pdf

127 Tbid.
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disability, sexual orientation and gender identity. These compounded vulnerabilities
underscore the need for tailored interventions that address the diverse needs of all

survivors. 28

Humanitarian responses face persistent challenges in addressing GBV among forcibly
displaced populations, due to underreporting, resource gaps and shifting political
contexts. Addressing GBV is essential to promote resilience, safety and dignity. It
facilitates survivors’ access to protection and support, mitigates physical and
psychological harm and enables women, girls and other vulnerable groups to participate
in social, educational and economic activities. For host communities, strengthening GBV
prevention and response systems is crucial for fostering social cohesion, safety, equality
and inclusion. By enhancing public services, these efforts meet the needs of both
displaced populations and host societies, promoting gender equality and empowering
women. This approach builds trust between communities, contributing to safer and more
equitable environments. Women who experience sexual violence often endure chronic
physical injuries, reproductive health complications and mental health issues such post —
traumatic stress disorder (PTSD). Survivors of intimate partner violence (IPV),
particularly in displacement settings, frequently face repeated cycles of abuse that
intensify physical and psychological harm. Many survivors experience shame, fear and
social isolation, compounded by the challenges of navigating life in a foreign or post —

conflict environment. '%°

For refugee survivors of GBV, these difficulties are further exacerbated by insecure legal
and social status in host countries. UNHCR works to address these gaps by integrating
survivors into existing systems and ensuring access to services such as case management,
legal support, psychosocial care and safety measures. In Europe, UNHCR’s interventions
focus on GBV prevention, risk reduction and response through direct programming and
prioritization of local actors, including women refugee — led organizations. Efforts also
aim to transform social norms through educational curricula and communication

materials addressing gender inequality, discrimination and power imbalances.

128 Ibid.

129 Ibid.
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UNHCR encourages States to strengthen policies and systems for preventing and
responding to GBV, prioritizing the protection and dignity of forcibly displaced women
and girls. States are urged to adopt survivor — centred approaches that guarantee access
to lifesaving services and integrate GBV risk mitigation into national protection
frameworks across all sectors. Interventions must account for intersectional risks faced
by marginalized groups and those living in poverty, to protect displaced populations at all
stages of their journey. UNHCR also calls on states to allocate resources for effectively
addressing GBV, particularly in conflict and displacement contexts and to collaborate
with women — refugee — led and women — led organizations to ensure culturally sensitive
and inclusive responses. Improved data collection mechanisms are critical to providing
disaggregated information that can guide policies and programs. By embedding GBV
prevention, response and risk reduction into national systems, states can create safer
environments for forcibly displaced populations while promoting equality, resilience and

social cohesion within host communities. 3¢

UNHCR’s regional GBV strategy emphasizes inclusion and localization by engaging
government service providers, including healthcare and social services, to improve access
to safe shelters, healthcare, and mental health and psychosocial support. Referrals are
coordinated through community — based organizations, providing survivors with practical
guidance and locally adapted solutions. Clear information on available services and
referral pathways ensures that thousands of potential survivors can access legal assistance
and psychosocial support: this multi — layered approach creates a responsive environment

in which survivors can recover and rebuild safely.
4.3 Complicity, Accountability and Human Rights in EU Migration Governance

The governance model employed by the EU and its Member States, particularly Italy, is
fundamentally characterized by the externalization of migration control. This strategy,
which delegates border enforcement functions to third countries such as Libya and
Tunisia, systematically elevates the priority of border containment over adherence to
binding international legal standards and human rights obligations. The result is the

creation of institutional structures that facilitate impunity for widespread and systematic

130 Ibid.
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abuses, most critically, severe GBV, suffered by migrants enduring transit. This deliberate

political choice establishes a strong basis for claims of state complicity.
4.3.1 The Legal Foundation of Complicity and Extraterritorial Breach

The active involvement of the EU and Italy, through the continuous provision of financial,
logistical, and technical support to authorities in third countries, constitutes an effective
breach of their extraterritorial human rights obligations: international human rights law

dictates that states cannot outsource these fundamental duties.

Central to the legal framework is the principle of non — refoulement. This cornerstone of
international law, codified in the 1951 Refugee Convention and the Convention Against
Torture, prohibits states from transferring individuals to territories where they face a real
risk of torture or inhuman and degrading treatment. Italy’s support for the Libyan Coast
Guard, which enables the interception and forced return (refoulement) of migrants to
Libyan detention centres where abuses are systematic, directly implicates Italy in

violations of this principle.

Legal accountability for these abuses extends beyond direct involvement through the
doctrine of complicity, formalized under Article 16 of the International Law
Commission’s (ILC) Articles of Responsibility of States for Internationally Wrongful
Acts: under this framework, a state may be held accountable if it knowingly aids or assists
another state in committing internationally wrongful acts. The policy framework

underpinning externalization provides tangible evidence of this knowing assistance:

- Complicity in Human Rights Abuse; Human Rights Watch reports that where
governments have knowingly contributed significantly to the abuses of detainees,
they are complicit in those abuses. Migrant testimonies detail the widespread and
systematic sexual violence inflicted on migrant women in different facilities.

- Risk of Crimes Against Humanity: by funding security apparatuses engaged in
mass expulsions, torture, enslavement, and trafficking, the EU and Italy risk legal
and ethical responsibility for abuses that meet the criteria of potential crimes
against humanity.

- The conscious decision to maintain cooperation and funding, even after detailed

reports documenting torture, sexual violence and enslavement have been
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published, transforms policy support into potential legal complicity in severe

human rights violations. 3!

4.3.2 Systemic Obstacles to Accountability and Enforcement

Despite these clear international obligations, the current governance framework exhibits

significant gaps that facilitate impunity and obstruct accountability for abuses.

A primary accountability failure is generated by the widespread use of informal bilateral
agreements. This governance model, centred on "soft cooperation", enables the EU to
maintain migration control while simultaneously avoiding the legal responsibility and due
process requirements associated with formal treaties; the informal nature of these deals
creates legal grey zones and blurred jurisdictional lines that heighten the risk of
complicity. For example, the Tunisia MoU was criticized by the European Ombudsman
for the absence of a human rights impact assessment (HRIA) prior to fund disbursement.
While the New Pact on Migration and Asylum aims for reform, critics argue it risks

reinforcing the existing pattern of outsourcing humanitarian responsibilities. '*2

Furthermore, while international adjudicators, including the Human Rights Committee,
have affirmed the extraterritorial applicability of human rights obligations, many states,
including EU members, continue to contest this interpretation, further weakening
enforcement mechanisms. This obstruction of extraterritorial state responsibility ensures
that the systemic violations documented along the trafficking corridor (including arbitrary
detention, enslavement, collective refoulement, torture and GBV) remain largely

unprosecuted, despite meeting the criteria for potential crimes against humanity.

Accountability failures are not limited to the extraterritorial sphere; they are evident
within EU Member States. Italy, for instance, shows systemic failures in mechanisms
designed to protect victims of trafficking and abuse. The Group of Experts on Action
against Trafficking in Human Beings (GRETA) highlights persistent gaps in victim
identification, low prosecution rates, and a failure to provide compensation. Crucially,

despite identifying thousands of potential victims annually, no compensation has been

BT UNFPA, 2022

132 European Ombudsman. (2023). How the European Commission intends to guarantee respect for human
rights in the EU-Tunisia Memorandum of Understanding.
https://www.ombudsman.europa.eu/en/case/en/64730
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paid from Italy’s anti — trafficking fund. This systemic failure reveals that the political
priority given to border containment consistently overrides binding international legal

standards and the duty to protect survivors of exploitation and GBV. 33

The high vulnerability of migrant women and girls is exacerbated by the specific legal
and social context in key partner countries, which in turn elevates the legal risk for the
assisting States. While national legislation exists in relation to women’s and children’s
rights, including the principle of equality between genders in the Draft Constitution and
guarantees regarding maternity leave in labour law, the legal framework remains
discriminatory. Although Libya is a party to instruments like the CRC and has acceded to
CEDAW, the country maintains reservations to some CEDAW articles, alongside a
general reservation that accession cannot conflict with Sharia — derived personal status
laws. Critically, specific forms of GBV, such as domestic violence, marital rape and
honour crimes, are not fully recognized as crimes under the existing legal framework.

Although the government is working on a comprehensive child rights law and submitted.
134

4.3.3 Integrated Approaches to GBV Protection

The crisis of complicity and impunity requires fundamental reforms, coupled with
immediate, rights — based mitigation efforts. Recognizing the extreme prevalence of
GBYV, the humanitarian community has emphasized the urgent need to set up integrated
emergency safe shelters. These shelters are intended to provide short or medium — term

secure accommodation and emotional support for survivors.

The United Nations Population Fund (UNFPA), operating under the European Union
Trust Fund (EUTF) Programme, is undertaking a feasibility study to establish such

shelters for GBV survivors in Tripoli and Benghazi. This study aims to assess the

133 Centro di Ateneo per i Diritti Umani “Antonio Papisca”, Universita degli Studi di Padova. (2025)
GRETA: Report on the evolution of the fight against human trafficking in 2024 published. Universita degli
Studi di Padova. https://unipd-centrodirittiumani.it/en/news/greta-report-on-the-evolution-of-the-fight-
against-human-trafficking-in-2024-published

134 European Migration Network. (2022). Integration of migrant women in the EU: Policies and measures.
European Commission.
https://home-affairs.ec.curopa.eu/system/files/2022-09/EMN_STUDY _integration-migrant-
women_23092022.pdf
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feasibility of integrated shelters for women and girls at risk of GBV, serving Libyans and

non — Libyans. '3

The complexity of establishing such a facility highlights the high — risk environment

created by externalization:

- Disaggregated Mapping: the study requires detailed mapping and review of
existing GBV services and referral pathways, disaggregated by status (Libyan
IDPs/returnees vs. non — Libyan refugees/migrants) and by age and gender,
recognizing that accessibility and utilization differ significantly based on status.

- Review of Constraints: an essential objective is to review the national legal
frameworks and public policies (including those related to Sharia and CEDAW
reservations) that could impact the shelter’s establishment and the services it
offers, and to review the government’s possible role.

- Risk Assessment and Mitigation: a critical task is assessing the risks associated
with establishing an ‘integrated’ emergency shelter (serving mixed populations)
and a ‘mixed’ shelter (serving mixed gender and age groups). The study must
identify possible barriers to access and develop risk mitigation strategies. It must
specifically identify potential risks for women, children and staff associated with
the shelter's setting and access.

- Standards and Costs: assuming feasibility, the assignment requires the
development of detailed cost estimates (covering infrastructure, security, safe
information management systems, and training) and a concept note outlining a
framework for future development, including recommendations for minimum

standards development, inclusive of risks assessment tool kits. '3

These measures, driven by EU — funded humanitarian actors, illustrate the costly and
complex efforts required to mitigate the systemic harm that the EU’s own border policies

exacerbate.

To fundamentally address complicity and impunity, systemic legal reform is mandatory,

this requires:

135 UNFPA, 2022

136 Ibid.
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- Ending Governance Gaps: abandoning the governance model of using informal
agreements that lack transparency and bypass critical oversight mechanisms like
the HRIA.

- Enforcing Extraterritoriality: ensuring the full acceptance and application of the
extraterritorial applicability of non — refoulement and human rights obligations.

- Guaranteeing Domestic Justice: ensuring that Member States implement effective
domestic mechanisms to fully prosecute international crimes and crucially
guarantee that victims of trafficking and GBV receive the compensation and

support legally mandated. '’

The EU and its Member States’ increasing reliance on externalization to manage
migration has created legal grey zones and blurred jurisdictional lines that heighten the
risk of complicity in human rights abuses and undermine the EU’s credibility as a
normative power. Only by shifting away from a policy centred on containment and
adopting a model anchored in accountability can the EU dismantle the institutional
structures that currently facilitate impunity and align its migration policies with its stated

human rights values.

137 Ibid.
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Conclusions

This thesis has explored how the intersection between gender and migration continues to
generate specific and persistent forms of vulnerability for migrant, refugee and asylum —

seeking women. This is due to a multiplicity of factors.

First, from a legal point of view, vulnerability and protection gaps remain in place despite
the existence of extensive international and European frameworks, both refugee — specific
and more broadly aimed at safeguarding human rights in general, as well as embedded in
hard and soft law instruments. The proliferation of such a body of legal tools witnesses
the growing recognition of the relevance and topicality of the problem, thereby showing
that the international community has started to get into motion for the protection of
migrant women. At the same time, though, the practical realisation of women’s rights
remains impaired by a recurring tension between the formal guarantees established in the
law and their actual implementation. While legal instruments increasingly acknowledge
GBYV and discrimination, the everyday experiences of women seeking protection reveal
the endurance of structural inequalities, gender — blind governance and mechanisms that
prompt silence, dependency and invisibility. The first sections, indeed, demonstrated that
European law formally integrates the principle of gender equality in the Treaties, the
Charter of Fundamental Rights, the Common European Asylum System (CEAS) and the
Istanbul Convention. These instruments provide the normative basis for preventing GBV
and recognising gender — specific harm within asylum claims. This tension becomes even
more evident within Refugee Status Determination (RSD) procedures. Although gender
— based persecution has gained formal recognition as a legitimate ground for asylum,
women still face significant obstacles in proving their claims. Many forms of violence
that affect women, such as domestic abuse, forced marriage, trafficking or female genital
mutilation, occur in private or informal spaces, which makes them harder to document
and to classify within conventional legal categories of persecution. Furthermore,
credibility assessments are frequently influenced by implicit expectations of how trauma
should be narrated. The psychological effects of fear, shame and post — traumatic stress
can lead to fragmented memory, emotional withdrawal or hesitation, yet these are often

misinterpreted as inconsistency or unreliability. Women’s testimony thus risks being
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judged against norms that do not consider the embodied effects of violence, reinforcing

mistrust and institutional scepticism.

The fact that the translation of these norms into operational practice remains inconsistent
and fragmented is linked with the consideration that migration governance is
predominantly shaped by logics of security, border control and deterrence, which deprive
gender — related issues of consideration. The second relevant factor impairing the
protection of migrant women, thus, is of a political nature. The analysis conducted
throughout this thesis, indeed, suggests that the challenge is not merely juridical, but also
deeply political. If the protection of refugee women is subordinated to the objective of
reducing arrivals, the very logic of asylum is undermined. Protection risks becoming
conditional and selective, allocated not based on rights but through geopolitical

convenience and border control priorities.

This dynamic of invisibility of migrant women is especially relevant within the broader
framework of FEuropean migration governance. The increasing reliance on
externalisation, the outsourcing of border control to third countries through financial,
technical and diplomatic arrangements, reflects a shift from the paradigm of protection to
containment. As it has been shown, Italy’s bilateral cooperation with Libya, embedded
within EU migration partnerships, has been justified in humanitarian terms such as
“preventing dangerous journeys” or “combating trafficking”. However, these
arrangements have also and especially facilitated the interception and return of migrants
to environments marked by arbitrary detention, torture, sexual violence and forced labour.
Such practices call into question the European commitment to the principle of non —
refoulement, raising the possibility that legal responsibility extends beyond territorial

borders when control and influence are exercised extraterritorially.

Finally, a third critical element to migrant women’s protection is related to the way in
which their experience is portrayed within a broader narrative dynamic. Migrant and
refugee women, indeed, are too often portrayed either as passive victims in need of rescue

or as subjects whose suffering is politically invisible.

This thesis rejects both perspectives: women on the move demonstrate agency, resilience

and strategic decision — making in the face of structural violence. Recognising them as
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rights — holders, political subjects and social actors require moving beyond paternalistic

frameworks and towards systems that prioritise autonomy, dignity and participation.

These above — mentioned factors may be overcome by adopting alternative directions:
strengthening gender — sensitive asylum procedures; ensuring access to well — trained
personnel, capable of conducting confidential interviews; securing an independent legal
status for women, improving reception conditions and reinforcing accountability
mechanisms in externalisation agreements are concrete measures that can significantly

transform the lived reality of protection.

Ultimately, the findings of this research point to a fundamental question: whether Europe
is willing to uphold the universality of human rights when confronted with the reality of
gendered displacement, or whether its borders will continue to function as spaces where
certain lives are protected and others are rendered expendable. Ensuring that gender
equality and human dignity remain more than rhetorical commitments demands not only
legal reform, but a renewed political will to centre the experiences and voices of women

who cross borders in search of safety.
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