UNIVERSITA U
; ~ =R
DEGLI STUDI A
A

DI PADOVA CATHOLIC Université
UNIVERSITY Grenoble Alpes

UNIVERSITA DEGLI STUDI DI PADOVA

Department of Political Science, Law, and International Studies

UNIVERSITE CATHOLIQUE DE LYON
Institut des Droits de ’Homme de Lyon

UNIVERSITE GRENOBLE ALPES

Faculté de Droit, Sciences Economiques et Sociales

Double Master’s Degree

Human Rights and Multi-Level Governance
and
Droit des Libertés - Pratiques du droit international et régional des droits de ’'Homme

THE EMPOWERMENT OF INDIGENOUS
WOMEN IN ECUADOR

A LEGAL AND POLITICAL ANALYSIS OF THEIR
RIGHTS TO LAND AND TO FOOD

Supervisor: Dr. Olivier FERRANDO
Candidate: Rebecca MANNI

Matriculation No. 2022 005118

AY. 2022/2023






Acknowledgments

I would like to thank Sara Miante and Bruno Selvestrel: if it had not been for the
internship I conducted at NINA APS and their encouragement and availability to come
with me to Ecuador, I would not have written this thesis and seen with my own eyes the
real situation of Indigenous peoples in South America, together with all the beautiful

experiences I had the chance to live there.

I extend my thanks to the people I met and interviewed during my stay in Ecuador: Estela
and the members of the Mishki Runa Association; Mamé Olga, Mama Ophelia, Gisela
with Giacomo, and the other Mamaés from Amupakin. Their testimonies and wisdom have
been fundamental for my research and have motivated me even more in continuing along

the path I started in the protection of human rights.

I would also like to thank Nathaly Yépez Pulles from Amazon Watch, Angel Gonzalez
with Ylenia Torricelli from Amazon Frontlines, and Lucya Rodriguez from AMJUPRE.
Their expertise and constant militancy made me better understand the difficult dynamics
and shortcomings in the Ecuadorian context for the protection of Indigenous rights and

gave me examples of projects and strategies for the empowerment of Indigenous women.

I want to thank prof. Olivier Ferrando for his guidance and constant support in the writing
of this thesis. The inputs and suggestions I received have been essential for putting in

words the ideas I had in my mind and solving the doubts I faced during this research.

Finally, I feel very grateful for all the people who have supported and accompanied me
in this academic and personal journey, as without them I would not be here today

concluding my Master’s Degree.



Abstract

The present thesis aims at finding strategies for the empowerment of Ecuadorian
Indigenous women in the battle against intersectional discrimination through the
promotion and protection of their rights to land and to food. This objective is reached by
analysing the state of the art of the recognition and enjoyment of these rights, starting
from the international and regional level to the national context.

In Ecuador, Indigenous women’s gardens represent not only a source of food diversity,
but also a tool for agency, building community, imparting traditional knowledge, voicing
cultural identity, empowering women, and protecting the environment. Despite their
fundamental role within their communities and society, Ecuadorian Indigenous women
are marginalized as stakeholders in political and economic dynamics affecting Indigenous
land for the recognition of collective land titles and the protection of natural resources
because of the colonial legacy of sexism and racism fuelled by extractivism.

As their right to food is entwined with land rights, the lack of access to their traditional
territories and their resources exposes them to precarious living conditions with regards
to food and basic services access. Additionally, due to intertwined power structures based
on race, gender, and social class, they struggle with domestic violence, machismo, unpaid
labour, rape, illiteracy, low levels of school enrolment, and higher infant and maternal
mortality rates.

Using secondary sources together with interviews and personal direct experience, this
study argues that — despite many initiatives that have been put in place by CSOs,
international actors and the Ecuadorian government — many challenges are still pending.
It sustains that it is possible to empower Indigenous women in Ecuador by protecting and
promoting their rights to land and to food through the adoption of an integrated approach
to economic, environmental, and social development within a human rights legal and

political framework.

Keywords: Indigenous women, Ecuador, land, food, empowerment, discrimination,

Indigenous rights, human rights



Résumé

Le présent mémoire vise a trouver des stratégies pour 1’autonomisation des femmes
autochtones équatoriennes dans la lutte contre la discrimination intersectionnelle par la
promotion et la protection de leurs droits a la terre et a 1’alimentation. Cet objectif est
atteint en analysant 1’état de I’art de la reconnaissance et la jouissance de ces droits, a
partir du niveau international et régional jusqu’au contexte national.

En Equateur, les jardins des femmes autochtones représentent une source de diversité
alimentaire, un outil pour leur action, le renforcement de la communautg, la transmission
du savoir traditionnel, I’expression de 1’identité culturelle, I’autonomisation des femmes
et la protection de I’environnement. Malgré leur role fondamental, les femmes
autochtones équatoriennes sont marginalisées dans la reconnaissance des titres fonciers
collectifs et la protection des ressources naturelles en raison de I’héritage colonial du
sexisme et du racisme alimenté par 1’ extractivisme.

Le manque d’acces a leurs territoires traditionnels et a leurs ressources les expose a des
conditions de vie précaires en ce qui concerne I’acces a la nourriture et aux services de
base. De plus, en raison des structures de pouvoir interreliées fondées sur la race, le sexe
et la classe sociale, elles sont aux prises avec la violence familiale, le machisme, le travail
non rémunéré, le viol, ’analphabétisme, le faible taux d’inscription a I’école et des taux
de mortalité infantile et maternelle plus élevés.

En utilisant des sources secondaires, des entrevues et une expérience personnelle directe,
cette ¢étude fait valoir que — malgré les nombreuses initiatives mises en place — de
nombreux défis sont encore a relever. Elle soutient qu’il est possible d’autonomiser les
femmes autochtones en Equateur en protégeant et en promouvant leurs droits a la terre et
a I’alimentation par 1’adoption d’une approche intégrée de développement économique,

environnemental et social dans un cadre juridique et politique des droits de I’Homme.

Mots-clés : Femmes autochtones, Equateur, terre, alimentation, autonomisation,

discrimination, droits autochtones, droits de ’'Homme
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Introduction

Despite representing around half of the world’s 476.6 million Indigenous peoples,
Indigenous women have not always been recognized as independent rights-holders, as
their rights have rather been incorporated within the largest “Indigenous peoples”
category. Their knowledge and experience have remained largely “invisible” because of
the power relations in social, political, and historical structures shaping their existences.
It was only thanks to the recent attention towards climate change and Indigenous issues
— as well as their own mobilization — in the 1990s and 2000s that Indigenous women’s
rights started to be distinctly considered in the human rights system.

It has been exactly for these reasons that before my internship at NINA APS I knew little
to nothing about Indigenous peoples, and most specifically about Indigenous women in
Ecuador. My strong passion for the protection of women’s rights motivated me towards
a better understanding of the situation of women living in disadvantages contexts,
experiencing different forms of intersectional discrimination from those that I have
always seen and known. Careless of the language barriers and cultural shocks I might
have had to overcome, this vocation brought me directly on the field in Ecuador where I
had the chance to see with my own eyes the challenges, shortcomings, and societal
pressures that Indigenous women face in their lives.

In the recent years, Indigenous women’s indispensable contribution to the survival of
their families and communities has been largely recognised at the international level,
especially in the protection of resources and the environment, the procurement of food
and subsistence materials, as well as in taking care of others through healing and health
activities. Particularly in the Ecuadorian context, I candidly observed how farming and
harvesting remain intimately tied to Indigenous women, and that their gardens represent
not only a source of food diversity, but also a tool for agency, building community,
imparting traditional knowledge, voicing cultural identity, empowering women,
protecting the environment, and preserving spiritual wellness.

Because of the colonial legacy of sexism and racism fuelled by extractivism, Ecuadorian
Indigenous women embody the most vulnerable individuals in society. More than their
male counterparts, they have been marginalized as stakeholders in political and economic
dynamics affecting Indigenous land for the recognition of collective land titles and the

protection of natural resources, due to bias and intertwined power structures based on



race, gender, and social class oppressing them. As their right to food is entwined with
land rights, the lack of access to their traditional territories and their resources exposes
Indigenous women and their communities to precarious living conditions with regards to
food and basic services access.

To contrast these difficulties, I collected many initiatives that have been put in place by
civil society organizations, national and international non-governmental organizations,
together with intergovernmental organizations and the Ecuadorian national government;
however, many challenges are still pending for Indigenous women’s access to basic
health and education services, food, decent and quality employment, and their full
participation in public and political life.

Using primary and secondary sources — as interviews and personal direct experience,
reviews and reports — I will sustain that through the adoption of an integrated approach
to economic, environmental, and social development within a human rights legal and
political framework, it is possible to protect and promote the rights to land and to food of
Indigenous women in Ecuador, and as such empower them in the battle against
intersectional discrimination and gender-based violence.

The following chapters explore the state of the art in the recognition and enjoyment of
Indigenous women’s land and food rights, starting from the broader category of
Indigenous peoples and women’s peculiar conditions at the international and regional
level, to a complete and intersectional study of the Ecuadorian context regarding
Indigenous women and their communities’ rights to land and to food.

In Part I, the international legal framework of Indigenous peoples' economic and social
rights will be analysed. Chapter 1 examines the international institutions and instruments
protecting Indigenous peoples’ rights, as well as international agencies and their policies.
Chapter 2 analyses Inter-American instruments and regional caselaw that have been
relevant within the Ecuadorian context. Chapter 3 describes the global situation of
Indigenous women, and the evolution in the protection of their land and food rights at the
international and regional level.

In Part II, the focus will be on the threats and solutions to the enjoyment of the rights to
land and to food of Indigenous women in Ecuador. Chapter 1 portrays the situation of
Indigenous peoples in the Ecuadorian context, their history of mobilization, and the

relevant legislation and caselaw. Chapter 2 discusses Indigenous women’s perception on



land and food, their societal and economic role, the discrimination they face in the
enjoyment and protection of their land and food rights, as well as national initiatives
trying to protect them. Chapter 3 shows the projects adopted by international entities,
non-governmental organizations, and civil society organizations aimed at preserving
Indigenous women’s rights to land and to food, and the strategies and good practices that

can be deducted for their empowerment.



Part I — The international legal framework of Indigenous
peoples' economic and social rights

Chapter 1 — International institutions and instruments protecting
Indigenous peoples’ rights

1.1. The United Nations system

Until the first session of the Permanent Forum on Indigenous Issues (PFII) — created as
an advisory body to the Economic and Social Council (ECOSOC) — in May 2002,
Indigenous peoples’ concerns were not given attention nor were they discernible within
the United Nations system. The beginnings of Indigenous peoples’ presence at the United
Nations (UN) can be dated to August 9, 1982, when the first UN meeting entirely
dedicated to their concerns took place in Geneva: the UN Working Group on Indigenous
Populations (WGIP). This date was subsequently declared by the General Assembly as the
International Day of the World’s Indigenous peoples by Resolution 49/214 of December 23,
1994, to recognize “the belated entry of this group into the work programme of the
organization” (Burger 2016, 315).

1.1.1. The United Nations Working Group on Indigenous Populations (WGIP) and the
Declaration on the Rights of Indigenous Peoples (UNDRIP, 2007)

The first UN action related to Indigenous Peoples consisted in a full study on
discriminations against Indigenous populations authorized in 1972 by the UN
Commission on Human Rights, based on a study on racial discrimination made by Hérnan
Santa Cruz. These actions were complemented by the General Assembly through the
proclamation of a first International Decade of Action to Combat Racism and Racial
Discrimination from 1973 to 1982 (Ibid. p. 316-317). The comprehensive study on
Indigenous populations — named Cobo report, after the Special Rapporteur of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities from Ecuador,
Jos¢ Martinez Cobo — dealt with a wide range of issues, and recommended the
establishment of a working group of experts on Indigenous peoples, a proposal that was
later endorsed by the Commission on Human Rights and approved by the ECOSOC (Ibid.
p. 317).



The Working Group on Indigenous Populations (WGIP)

Working from 1982 to 2005, the Working Group on Indigenous Populations (WGIP) was
composed by five independent experts representing the UN’s geopolitical regions, and
had a two-fold mandate: firstly, “to review developments pertaining to the promotion and
protection of the human rights and fundamental freedoms of Indigenous populations”,
and secondly, “to give special attention to the evolution of standards concerning the rights
of Indigenous populations” (Ibid.). Observers from Governments, non-governmental
organizations (NGOs), UN agencies and Indigenous peoples themselves participated in the
WGIP; the latter’s participation was of fundamental importance for bringing awareness to their
concerns, cultures, expectations and to the human rights violations affecting them (Ibid.).
The participation in the WGIP grew rapidly from a dozen or so representatives in the first year
of meetings to over a thousand, and its consideration shifted too: if at the beginning it was seen
as a space for Indigenous peoples to denounce the problems touching their communities, with
a sense of common identity and purpose despite their great diversity and living conditions, it
was later recognized also as a tool to foster an international political programme by setting the
agenda, influence the recommendations and propose UN action (Ibid. p. 318).

The WGIP was later abolished in 2006 as part of the reorganization of UN human rights
institutions, and it was substituted with the Expert Mechanism on the Rights of Indigenous
Peoples: created by the new Human Rights Council (HRC) much in line with the old
entity, from its first meeting in 2008 it contributes to “an effective Indigenous presence”
at the UN as a forum of Indigenous experts with direct access to Governments within the
HRC itself (Ibid. p. 328).

The terminological shift from populations to peoples at the UN level has a ground-breaking
legal and conceptual value: as many States were, and still are, afraid of possible separatist and
secessionist uprisings within their territories, the recognition of groups’ rights — as in the case
of Indigenous peoples’ self-determination — has been limited to hinder legal and political
claims both at the local and international level (Odello 2016, 54). Until the 1990s, governments
referred to Indigenous communities with the term populations, as to exclude the possibility
that “they might have any claim to self-determination as distinct peoples” (Burger 2016, 316).
For Indigenous delegates, the WGIP has represented a space and an opportunity to forge “an
international identity”, and to give meaning to the term peoples for the reclamation of

collective rights such as self-determination (Ibid. p. 317).



The Declaration on the Rights of Indigenous Peoples (UNDRIP)

The proclamation of 1993 as UN International Year of Indigenous People and of 1995-
2003 as the International Decade of the World’s Indigenous People, and the institution
of an UN Special Rapporteur on the human rights of Indigenous Peoples after the 1993
Vienna World Conference on Human Rights, set in motion a series of major progresses
urged by the WGIP at the international level that led to the adoption of the Declaration
on the Rights of Indigenous Peoples (UNDRIP) on September 13, 2007 (Ibid. p. 320-325).
Over 23 years, the Declaration was elaborated through the stories and suggestions of
delegates in the WGIP rather than formal proposals of a text, making it “one of the very
few UN legal documents that has been elaborated in consultation with the victims of
human rights abuses and with those who are to be the beneficiaries” (Ibid. p. 322).

The text was adopted by the General Assembly by Resolution 61/295 with 144 votes in
favour, 11 abstentions and 4 States against (Australia, Canada, New Zealand, and the
United States), which reversed their positions in the subsequent years (Barrie 2013, 292).
Despite its nature of non-binding agreement, the UNDRIP can be considered as the
“primary international instrument explicitly addressing the rights of Indigenous peoples”,
rights that have been historically denied to them (Ibid. p. 295). The UNDRIP affirms that:
firstly, Indigenous peoples are peoples, with the right to self-determination (Article 3);
and secondly, Indigenous peoples have the right to the full enjoyment of all the human
rights and fundamental freedoms recognized by the UN Charter, the Universal
Declaration of Human Rights (UDHR) and the international law of human rights, both as
a collective or as individuals (Ibid.). The rights contained in the UNDRIP refer to those
recognized by the major international human rights conventions, and as a whole constitute
“the minimum standard for the survival, dignity and well-being of Indigenous peoples”
(Ibid. p. 296).

In addition to the right of Indigenous peoples to self-determination, the UNDRIP also
recognizes the right to protection and preservation of their lands, territories and resources
(Article 26), the right to determine and develop priorities for the latter’s development and
use (Article 32), and the right to maintain and protect their cultural heritage and
expressions (Article 31) (Morgan 2011, 17).

The right to land is “indispensable for the effective exercise of human rights and

fundamental freedoms” of Indigenous peoples (Thornberry 2002, 392), and can be



declined as: (a) a subjective legal position within the right to property, and representative
of Indigenous peoples’ identity; (b) a constitutive element to the right to food, or as an
instrumental mean to the realization of that right (Nino 2016, 195). Because of the fact
that their historical-cultural identity, the transmission of their traditions, the protection of
present and future generations, their physical and cultural survival are inevitably and
indissolubly linked to the territory in which they live, land rights must be recognized to
Indigenous peoples in order to preserve the spiritual bond that they have with their
ancestral lands (Ibid. p. 195-196). The traditional land is the natural resource they depend
on for fulfilling all levels of their existence, and growing food on their ancestral territory
is both an act of survival and, mostly, a moral and cultural affirmation (FIAN 2016). The
UNDRIP appeals the States’ support to enable Indigenous peoples to actively protect their
traditional lands, by establishing and implementing assistance programmes for such
conservation and protection, without discrimination (Article 29.1) (Heindmaiki
2022, 174).

An important challenge that remains for the UNDRIP is to receive domestic recognition
by States through Government policy, judicial interpretation, and legislation (Barrie
2013, 297), but also application as a legal source, as already done by several institutions
like human rights monitoring bodies and national courts (Heindméki 2022, 175). It is also
currently argued that many UNDRIP provisions, including those on self-determination,
self-government, and autonomy, already represent customary international law (Ibid. p.
174), especially regarding the recognition of the right to land, the scope of which has been
defined both by regional case-law practice and by national courts (Nino 2016, 195).

1.1.2. The United Nations human rights treaties and their treaty bodies

Though not considering Indigenous issues as the main subject matter, the International
Covenant on Civil and Political Rights (ICCPR), the International Covenant on
Economic, Social, and Cultural Rights (IESCR), the Convention on the Elimination of
All Forms of Racial Discrimination (CERD), the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) (see Chapter 3), and the Convention
on the Rights of the Child (CRC) have been all considered relevant to Indigenous concerns
by their corresponding committees, leading to the creation of a UN treaty body

jurisprudence on Indigenous peoples’ rights (Morgan 2011, 114).



The International Covenant on Civil and Political Rights (ICCPR)

The ICCPR is the only universally applicable human rights treaty that includes a
particular provision on the rights of minorities, and specifically their members: Article
27 addresses the negative obligation of States not to deny members of minorities the right
to enjoy their culture, to profess and practice their religion or to use their own language.
This article embodies a broad understanding of minorities and minority rights, and
although it does not employ the notion of “Indigenous peoples”, much of the case law
developed under the provision has been related to claims by such groups; the Article has
been considered indeed applicable in respect of Indigenous peoples by the Human Rights

Committee (CCPR) in its General Comment No. 23 (Scheinin 2005, 4).

The International Covenant on Economic, Social, and Cultural Rights (IESCR)

Differently from the ICCPR, the IESCR does not contain any provision on minority rights
but, as it applies for all persons, it is a valuable tool for Indigenous peoples, especially
since they are often those most in need of enjoying economic, social, and cultural rights
(Swepston 2005, 60). In its General Comment No. 26 (2022) on land and economic, social
and cultural rights, the Committee on Economic, Social and Cultural Rights (CESCR)
recalls the importance of land and territory for Indigenous peoples: firstly, when land is
“related to the enjoyment of the right to take part in cultural life owing to the particular
spiritual or religious significance of land to many communities” (CESCR 2023, 3);
secondly, through the land in which they can exercise their self-determination, Indigenous
peoples can “freely pursue their political, economic, social and cultural development and
dispose of their natural wealth and resources for their own ends” (Ibid.). The CESCR
affirms that Indigenous peoples constitute one of the categories deserving special
attention when eliminating all forms of discrimination aimed at ensure substantive
equality (Ibid. p. 4). By citing the ILO Convention No. 169 and the UNDRIP, the
Committee evokes the States’ obligation to demarcate, to protect and to respect
Indigenous peoples’ territories, while considering that their spiritual relationship to land
is linked to every activity that can be practiced on it, “such as hunting, fishing, herding

and gathering plants, medicines and foods” (Ibid. p. 5).

The Convention on the Elimination of All Forms of Racial Discrimination (CERD)

Even though it might seem a particularly unpromising instrument for the vindication of



Indigenous rights, the CERD refers itself to discrimination on grounds of “race, colour,
descent, or national or ethnic origin”, and has affirmed Indigenous peoples’ claims
although it does not specify Indigenous or caste groups in this formula (Thornberry 2005,
18). The Committee on the Elimination of Racial Discrimination has devoted attention to
a wide range of human groups, including Indigenous peoples through the adoption of two
General Recommendations: No. 23 on Indigenous Peoples, and No. 29 on descent-based
discrimination (Ibid.). General Recommendation No. 23, in particular, calls upon States
“to recognize and protect the rights of Indigenous peoples to own, develop, control and
use their communal lands, territories and resources and, or otherwise inhabited or used
without their free and informed consent, to take steps to return those lands and territories™

(Morgan 2011, 26).

The Convention on the Rights of the Child (CRC)

The CRC is the only general human rights convention that contains a specific provision
on Indigenous rights, Article 30, that affirms that “in those States in which ethnic,
religious or linguistic minorities or persons of Indigenous origin exist, a child belonging
to such a minority or who is Indigenous shall not be denied the right, in community with
other members of his or her group, to enjoy his or her own culture, to profess and practice
his or her own religion, or to use his or her own language” (Swepston 2005, 60).

It is possible to notice the difference between the ICCPR reference to “persons belonging
to minorities” in Article 27 and the CRC reference to “the child” as highlighting “the
individual nature of the rights” in Article 30, even if they are to be enjoyed “in
community” (Thornberry 2002, 234). Nevertheless, Article 27 of the ICCPR is still an
article on individual rights, while the CRC as a whole is full of references and respect for
communities, heritage and the family, thus elaborating “the essential communal
dimensions of human rights more thoroughly than the ICCPR” (Ibid.).

The Committee on the Rights of the Child has made reasonable use of Article 30 in its
Concluding observations, and through references also to other articles it has discussed the
undermining of Indigenous children rights by an uneven intercommunal distribution of
wealth and of land, and environmental degradation (Ibid. p. 237). The Committee later
better analysed the rights of Indigenous children under the Convention in its General
Comment No. 11 of 2009, with a specific reference to the importance of the use of

traditional land for their development and enjoyment of culture when their communities



retain a traditional lifestyle (CRC 2009, 8). The Committee stressed the obligation upon
States to “closely consider the cultural significance of traditional land and the quality of
the natural environment while ensuring the children’s right to life, survival and

development to the maximum extent possible” (Ibid.).

1.1.3. United Nations cases and achievements on Indigenous peoples’ rights

Case laws of the Human Rights Committee

In the case law by the Human Rights Committee under the Optional Protocol to the
ICCPR (1976), many communications related to the protection of Indigenous peoples
rights, especially the right to land and other natural resources, have been brought to the
Committee based on alleged violations of Article 27 ICCPR (Thornberry 2002, 151).
According to the Committee in the Kitok v Sweden case (1988), Article 27 entails “the
recognition of traditional or otherwise typical economic activities as “culture”,
particularly in regard to Indigenous peoples” (Scheinin 2005, 6). This dimension was then
developed in the Bernard Ominayak, Chief of the Lubicon Lake Band v Canada case
(1990) — where the notion of “culture” in the treaty provision was linked to the traditional
forms of Indigenous peoples’ economic life — and confirmed in the Committee’s
subsequent case law with the case Ldnsman et al. v Finland No. 1 (1994) (Ibid. p. 7).

In the Bernard Ominayak, Chief of the Lubicon Lake Band v Canada case (or Ominayak
case), the communication by Chief Ominayak claimed a violation under Article 1 of the
Covenant of the right to self-determination of the Lubicon Lake Band, a people
Indigenous to Canada: the victim claimed that the Canadian State allowed the Provincial
Government of Alberta to expropriate Band’s territory for the benefit of private corporate
interests through leases for the exploitation of oil, gas and timber resources (Thornberry
2002, 128). According to the victim, energy exploration in that territory — used by the
Lubicon Lake Band for hunting and fishing — violated their right to dispose of their natural
wealth and resources, and deprived them of its means of subsistence (Ibid.). The legal
questions encompassed whether the ICCPR provided protection or not of Indigenous land
rights (OHCHR 2015, 9).

The author’s claim of self-determination was reformulated by the Committee to one under
Article 27 (the right of ethnic, religious or linguistic minorities to enjoy their culture), as

a consequence of the refuse to pronounce itself on the implication of “peoples” as
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contained in the ICCPR (Thornberry 2002, 129). The CCPR considered that the
cumulated effect of these forms of hostile use of land and resources over a long period of
time had “effectively destroyed the resource basis of traditional hunting and fishing for
the Lubicon Lake Band” and threatened their way of life and culture, thus constituting a
violation by Canada of Article 27 (Scheinin 2005, 3-16). Through this reasoning, the
Committee implicitly affirmed the existence of a relationship between Indigenous
communities’ right to lands and the right to life of their members (Barume 2005), and to
this day the Ominayak case is the sole one where the CCPR has found a violation of
Article 27 “because of competing use of land and resources interfering with the economy
and life of an Indigenous community” (Scheinin 2005, 6).

In Ldnsman e al. v Finland No. I, Indigenous Saami herders claimed that the stone
extracting activity of a private company — with a permit from the Finnish government —
interfered with their traditional livelihoods and therefore their cultural rights (OHCHR
2015, 10): the private company’s quarrying activity in a reindeer herding area would
disturb that practice, and violate Article 27 affirming their right to enjoy their own culture,
which, for this Indigenous community, “has traditionally been and remains essentially
based on reindeer husbandry” (Thornberry 2002, 168). The legal questions included
whether the scope of Article 27 covers the protection of ethnic minorities’ right to enjoy
their own culture, including a customary relationship to land (OHCHR 2015, 10).
Finland did not contest that “culture” as contained in Article 27 covered reindeer herding,
nor that this was an essential aspect of Saami culture; it also declared that the Article can
“be deemed to cover livelihood and related conditions in as far as they are essential for
the culture and necessary for its survival” (Thornberry 2002, 169). While the Committee
was unable to find a violation, it still made important observations on how to read the
Article: firstly, it reaffirmed that economic activities or means of livelihood come under
the scope of Article 27; and secondly, that the Article protects access to or control over
land when constituting a base for traditional economic activities or cultural life (OHCHR
2015, 10). This case represents one of the few cases before the CCPR in which Indigenous
peoples have raised the right of minorities to enjoy their own culture in order to protect

also their right to food (Golay 2009, 35).

Case laws of the Committee on Economic, Social and Cultural Rights

Even though the Optional Protocol to the ICESCR has been adopted back in 2008 and
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authorizes the CESCR to receive and consider individual communications, no complaint
by Indigenous People on alleged violations of the ICESCR has yet been analysed by the
Committee.! Communication No. 289/2022 against Finland about mining explorations in
the reservation area of an Indigenous People constituting a violation of Articles 1 (right
to self-determination), 6 (right to work), 11 (right to an adequate standard of living,
including adequate food, clothing, and housing), and 12 (right to health), has been
presented to the Committee, but it is still pending at the time of writing.?

Nonetheless, the CESCR has tried to protect access to land, wealth and natural resources
of local communities and Indigenous peoples in several of its concluding observations
addressed to States parties, for example to Guatemala in 2003 and to Madagascar in 2009,
through the critic of agrarian reforms and laws favourable to the acquisition of immense
expense of land in contempt of the right to land and natural resources of Indigenous

peoples (Ozden and Golay 2008, 56).

Case laws of the Committee on the Elimination of Racial Discrimination

From its creation, the Committee on the Elimination of Racial Discrimination has
received initial reports and responses to its promptings from States that sometimes denied
the existence of Indigenous groups as separate entities. From the 1970s, the Committee
examined States’ policies concerning Indigenous peoples, and its interest on
discrimination against these communities has grown more and more to become a
pervasive concern: taking only the reports for 1996 and 1997 as examples, the Committee
analysed Indigenous issues in the cases of Argentina, Brazil, Colombia, Denmark,
Finland, Guatemala, India, Mexico, Norway, Pakistan, Philippines, Russian Federation
and Sweden. Moreover, the Committee has regularly engaged with land rights issues both
in concrete and abstract terms, especially regarding specific threats to Indigenous lands
such as invasions, evictions, displacements, denial by force of returning lands, mining
activities and tourism, and failure to deliver an appropriate or promised legal regime to
lands (Thornberry 2002, 210).

Thanks to Article 14 of the CERD, the Committee has been able to receive individual

communications from Indigenous peoples and has pronounced itself on their rights to

! https://juris.ohchr.org consulted on April 4, 2023.
2 www.ohchr.org/en/treaty-bodies/cesct/table-pending-cases consulted on April 4, 2023.
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land and natural resources in 2020 in the communication No. 54/2013, the Lars-Anders
Agren et al. v Sweden case. The applicants, all members of the Indigenous Saami people,
claimed that Sweden had breached articles 5 (a) (right to equal treatment before tribunals)
and (d) (v) (right to own property), and 6 (right to an effective jurisdiction) of the CERD
because of having granted exploitation concessions to a private mining company in the
community’s traditional territory, land on which the Indigenous community has
established a property right through traditional use under national and international law.
According to the petitioners, the mining system would cause negative effects on reindeer
herding as it would both damage lichen pasture — which is a crucial part of reindeers’
nutrition — and cut off migration routes between pasture areas. Because of the mining
activity and approved future industrial projects, the community’s traditional territory for
reindeer herding and migration routes are constantly decreasing, and constitute a real
threat to the practice, thus to their traditional livelihood (CERD 2020, 2).

While there was no issue on the legal determination of Saami property rights under
national law, the legal questions concerned whether mining concessions raise a violation
of Article 5 (d) (v) (Ibid. p. 3). Recalling its General recommendation No. 23 (1997), the
Committee affirms that “to ignore the inherent right of Indigenous peoples to use and
enjoy land rights and to refrain from taking appropriate measures to ensure respect in
practice for their right to offer free, prior and informed consent whenever their rights may
be affected by projects carried out in their traditional territories constitutes a form of
discrimination” (Ibid. p. 11). The discrimination towards Indigenous peoples results from
nullifying or impairing the recognition, enjoyment, or exercise of their rights to their
traditional territories, natural resources and, consequently, their identity; as such, the
Swedish state had the obligation to respect and protect in practice Saami communities’
land and reindeer husbandry rights (Ibid.). According to the Committee, Sweden did not
consider the applicants’ land rights and previous standards when granting mining

concessions, thus violating Article 5 (d) (v) of the CERD (Ibid. p. 16).

Case laws of the Committee on the Rights of the Child

No views have yet been adopted by the Committee on the Rights of the Child on
communications presented by Indigenous peoples, therefore it is not possible at the time
of writing to analyse its concrete approach on the protection of Indigenous children’s

rights as affirmed in the CRC.
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1.2. The Specialized Agencies: their international instruments and programmes

Over the years, Indigenous peoples rights have been increasingly recognized and
promoted at the UN level through the adoption of international instruments and policy
papers, but also through the creation of global institutional mechanisms and ad hoc
institutions. The 2030 Agenda for Sustainable Development underlines indeed “the need
to promote the rights of Indigenous peoples to lands, territories and resources through an
integrated approach to economic, environmental and social development within a human
rights framework™ (IFAD 2022a, 2), and as such calls for in line actions by all the UN

Specialized Agencies.

1.2.1. The International Labour Organization (ILO)

The International Labour Organization (ILO) affirmed itself as the principal organization
of the UN system in carrying forward Indigenous peoples’ interests after the Second
World War: through studies and reports, a first step in legislating rights for Indigenous
Tribal populations was made through the draft of regulations and conventions (Burger
2016, 316). The situation of “native workers” in the colonies under European control was
one of the motivating factors behind the adoption of the first ILO’s fundamental human
rights instrument, the Forced Labour Convention of 1930 (Swepston 2005, 54). All the
now-outdated ILO conventions from the 1930s relating to Indigenous workers focused
on labour contracting issues and working conditions in plantations, constituting as a
whole a valuable reference about Indigenous rights (Thornberry 2002, 321).

During the Fourth Conference of American States Members of the ILO in 1948, a
resolution was adopted recognizing Indigenous populations as “important manpower
resources”, whose effective deployment would contribute to both their own good and the
national economy (Ibid. p. 322). The resolution stated that the problems of Indigenous
peoples were of social and economic character, and to solve them it would have been
necessary to adopt actions of the same nature (Ibid.).

Following these developments in the recognition of Indigenous workers’ rights, the ILO
set up a Committee of Experts on Indigenous Labour, which held its first session in
January 1951. The Committee adopted many resolutions on Indigenous populations
living in forests, raising standards of living, social protection and integration, land issues,

and ways and means of international technical assistance. It also distinguished integration
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from artificial assimilation, concluding that “the cultural autonomy of each social unit
involved should be respected as the best guarantee of the contribution it may make to the
welfare of the “great society”” (Ibid.).

Thanks to the Committee’s recommendations that led to the publication of the 1953 ILO
report Indigenous Peoples: Living and Working Conditions of Aboriginal Populations in
Independent Countries and the establishment of the Andean Indian Programme — an
integrated programme for regional development (Swepston 2005, 54) — in 1952, it was
possible to draft and adopt in 1957 the ILO Convention No. 107 concerning the Protection
and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in
Independent Countries (Burger 2016, 316). Together with its replacement, the /ILO
Indigenous and Tribal Peoples Convention No. 169 (1989), these two Conventions are
“the only comprehensive international binding instruments of the rights of Indigenous

peoples and of States’ obligations towards them” (Swepston 2005, 55).

The ILO Convention No. 107 (1957)

As described in its title, Convention No. 107 relates to the “protection” and “integration”
of Indigenous and Tribal and semi-Tribal “populations”, and has been ratified by 27
States, 14 of them from the Americas and the Caribbeans (Thornberry 2002, 327).

The Convention as a whole is characterized by a balance between the populations in
questions and the State parties: any action under it not only benefits the Indigenous
individuals but is in the “interests of the countries concerned” (Ibid.). Convention No.
107 recognized the right of these categories of people to maintain “distinct identities
within the States in which they lived” by encompassing basic policy and administration,
protecting customary laws, containing vital protections for land rights, and providing for
special measures in issues concerning labour, social security, health, vocational training
and general education in order to achieve equal treatment (Swepston 2005, 55).

Even if in its Article 11 Convention No. 107 states that “the right of ownership, collective
or individual, of the members of the populations concerned over the lands which these
populations traditionally occupy shall be recognized”, all provisions on land rights
contained in it are basic and with gaps, and do not permit revisionist interpretations
(Thornberry 2002, 333). In fact, Article 12.1 authorizes the removal of these populations
from their habitual territories “in the interest of national economic development”, and

customary procedures for the transmission of ownership and use of land can be limited
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when it is considered that they hinder a State’s economic and social development
according to Article 13.1. The Convention does not have any provisions on the
Indigenous spiritual value of land, environmental protection, land demarcation, sub-
surface resources, resources management, and the right to return for populations that have
been removed from ancestral territories (Ibid. p. 334).

A fundamental flaws that became increasingly evident after the UN started working on
the subject was the Convention’s “patronizing attitude towards Indigenous and Tribal
peoples” (Swepston 2005, 55); furthermore, it presumed that, thanks to integration —
participation in national society and economic development — Indigenous and Tribal
peoples would eventually disappear as separate groups, hence resolving all related States’
problems (Ibid.). Despite its weaknesses and limited guidance, Convention No. 107 and
ILO’s supervisory machinery had a positive influence in many countries that ratified it
by redressing serious abuses against Indigenous peoples and setting the stage for future
programmes (Ibid. p. 56). The Convention is now closed to ratifications as it has been
replaced by Convention No. 169, but it still remains in force for some countries which

have not ratified this latter, for example India and Bangladesh.

The ILO Convention No. 169 (1989)

In response to all criticisms towards Convention No. 107, the ILO Governing Body
organized a Meeting of Experts in Geneva in September 1986, where all participants
agreed on its revision towards a more dignified and respectful language. Solutions to
some problems were debated at the ILO Conference in 1988 and 1989 during the formal
drafting process of the future Convention No. 169 (Ibid.); the final text was adopted with
328 votes in favour, 1 against and 49 abstentions. The Convention came into force on
September 5, 1991 and has been ratified by twenty-four countries, the majority of which
from the Americas and the Caribbeans (Thornberry 2002, 340).

Convention No. 169 adopts a broad approach for the protection of Indigenous and Tribal
peoples’ rights: the need to respect their continued existence and ways of life, and to
involve them fully when taking decisions that affect them, both constitute essential
provisions of the treaty. According to the Convention, Indigenous peoples not only have
rights to lands traditionally occupied by them, but also — for the first time in international
law — to natural resources connected with those lands; moreover, it aims at guaranteeing

“the greatest degree of autonomy and self-government attainable” for Indigenous peoples
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(Swepston 2005, 57).

In its second part on land (Articles 13-19), the Convention affirms the right to land as to
protect areas owned or traditionally occupied by Indigenous peoples, and recognizes upon
them special rights on renewable and non-renewable resources associated with their lands
(Article 15). When applying the Convention, government needs to respect “the special
importance for the cultures and spiritual values” of Indigenous and Tribal peoples’
relationship with land and territories (Article 13): as such, the special Indigenous
relationship with land should have prevalence in any interpretative or applicative contest
with State authorities when all the other considerations are evenly balanced (Thornberry
2002, 351).

Through ILO’s representation procedure under Article 24 of its Constitution, Indigenous
peoples’ organizations from different countries have used the Convention to present
complaints concerning the lack of consultation by Governments when granting licenses
for natural resources exploitation on lands occupied or owned by them; when examining
these petitions, ILO bodies systemically found deficient, misused, and insufficient
procedures, and called upon States to give real effect to the principles of Convention No.

169 (Swepston 2005, 58).

1.2.2. The United Nations Educational Scientific and Cultural Organization (UNESCO)

The United Nations Educational Scientific and Cultural Organization (UNESCO) has
been involved with Indigenous peoples to varying degrees since its early phases of work,
carrying out, on one hand, a “discursive consolidation and normative constitution of
ethnic, religious, and cultural minorities” and, on the other, an expansion of different
concepts, such as education, culture, and religion as a subcategory of this latter (Stimac
2022, 1).

From the 2000s to present days, Indigenous peoples have been included by UNESCO in
many conventions, declarations, policy papers, and strategies regarding culture, religion
and education as in the Universal Declaration on Cultural Diversity (2001), the
Convention for the Safeguarding of the Intangible Cultural Heritage (2003), and the
UNESCO Policy on Engaging with Indigenous Peoples (2018). Through these
international instruments, UNESCO has safeguarded the culture, cultural diversity, and

cultural heritage of Indigenous peoples by extensively reinterpreting traditional human
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rights guarantees and recognizing collective and group rights in global governance, hence
in standard-setting: as proved by the jurisprudence of the Human Rights Committee, the
enjoyment of culture, the practice of a religion, or the use of language “can be can only

be meaningfully exercised ‘in a community i.e., as a group” (Wiessner 2018, 349).

The Universal Declaration on Cultural Diversity (2001)

The Universal Declaration on Cultural Diversity (2001) links cultural diversity — in
particular the minority and ethnic one like Indigenous peoples’ — to human dignity, and
includes in this concept diverse knowledge systems; however, Indigenous peoples are not
defined by the Declaration as part of cultural diversity itself, but as an important part of
diversity at large (Stimac 2022, 4).

In its Article 4 titled “Human rights as guarantees of cultural diversity”, the Declaration
implies “a commitment to human rights and fundamental freedoms, in particular the
rights of persons belonging to minorities and those of Indigenous peoples”. The
infringement or the limitation of the scope of human rights guaranteed by international
law cannot be justified by the invocation of cultural diversity. According to this article,
Indigenous peoples’ fundamental freedoms cannot be either infringed or limited on the
basis of cultural diversity because they are protected by the international law of human
rights (Ibid.).

Indigenous knowledge is considered by the Declaration as an “overarching category” that
includes also Indigenous peoples’ spirituality and education (Ibid.). Their culture and
religion has been later considered as “intangible heritage” by the Convention for the
Safeguarding of Intangible Cultural Heritage (2003), where UNESCO addresses the
heritage of communities and groups, and also recognizes and protects the intangible

dimension of Indigenous peoples’ spiritual life (Stimac 2022, 6).

The UNESCO Policy on Engaging with Indigenous peoples (2018)

The UNESCO Policy on Engaging with Indigenous peoples (2018) represents the
practical application of the UNDRIP by UNESCO in certain areas of engagement that are
of “specific relevance” to the Organization’s mandated work domain — such as education
system, natural sciences, the ocean and human sciences, culture, communication and
gender equality (Ibid. p. 7) — and constitutes a long-term duty based on constant and
ongoing consultation with Indigenous peoples (Thornberry 2002, 28).
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The Policy recognizes that the preservation and the integrity of Indigenous peoples’
culture is highly challenged, especially when talking about natural and cultural heritage
sites: many of these latter “constitute home or are located within land managed by
Indigenous peoples” (Stimac 2022, 8). On these sites, Indigenous peoples have the right
to traditional lands, territories and resources, and take active part in conservation and
protection activities as traditional management systems are considered part of new
management approaches (Ibid.). The Policy recalls the right of Indigenous peoples to the
conservation and protection of their environment affirmed in Articles 29 and 25 of the
UNDRIP and, based on Article 26, affirms UNESCO’s opposition towards the removal
of Indigenous peoples from their lands and territories in any project or programme in
which it is involved.

Because these communities experience discrimination or unfair treatment related to their
cultural identity, expressions and heritage, or the use of traditional lands, territories and
cultural and natural resources, UNESCO ensures that its actions do not negatively affect

and uphold Indigenous peoples’ rights (UNESCO 2018, 24).

1.2.3. The Food and Agriculture Organization (FAQO)

The Food and Agriculture Organization (FAO) has adopted a progressive and inclusive
work with Indigenous peoples over time, starting from 2004 when the Voluntary
Guidelines to Support the Progressive Realization of the Right to Adequate Food in the
Context of National Food Security (Right to Food Guidelines) highlighted the importance
of Indigenous peoples’ access to their lands and resources in order to guarantee their right
to food (Guidelines 8.1 and 8.10). These Guidelines provide policy instructions
concerning, among others, the access to resources and assets, and vulnerable groups and
disaggregation of data, that can be used by Indigenous peoples as a tool for advocacy

(IFAD 2022a, 4-5).

FAQ Policy on Indigenous and Tribal Peoples (2010)

In 2010 FAO adopted its Policy on Indigenous and Tribal Peoples to have a framework
to guide its work on Indigenous peoples’ issues, and to help Indigenous peoples’
themselves in communicating and clarifying what they expect from the Organization.

As result of a series of consultations with leaders of Indigenous peoples, the UN

Permanent Forum on Indigenous Issues (UNPFII), the Inter-Agency Support Group on
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Indigenous Issues (IASG) and members of FAQ’s professional body, the Policy identifies
key areas covered by FAO’s mandate and addresses a diverse set of outlooks and feasible
opportunities for future work (FAO 2010, 3). The Policy has been reformulated in 2015
to ensure that FAO will make all due efforts to respect, include, and promote Indigenous
issues in its relevant work and to consider them as fundamental stakeholders and partners
in development (FAO, n.d.).

Within the framework of the UNDRIP and its Policy, FAO has identified in 2015 six
pillars and two focus areas — Indigenous youth and Indigenous women — for its work with
Indigenous peoples, thanks to a collaboration with Indigenous leaders and youth: (1)
Coordination; (2) Advocacy and Capacity Development; (3) Free, Prior, and Informed
Consent; (4) Indigenous Food Systems; (5) Indicators and Statistics for Food Security;
and (6) Voluntary Guidelines of Tenure (FAO 2020, 8).

The Indigenous Peoples Unit

Section 9 of the Voluntary Guidelines for the Responsible Governance of Tenure Land,
Fisheries and Forests in the Context of National Food Security (VGGT) — endorsed by
the members of the World Committee on Food Security in 2012 — indicates the
importance of land rights for Indigenous peoples and pastoralists; this led, for the first
time, to the creation in 2014 of a dedicated Indigenous Peoples Team (IFAD 2022a, 6).
In 2019 the Team became the Indigenous Peoples Unit that works with Indigenous
peoples and their representatives and FAQO’s technical divisions for the fulfilment of three
main objectives: (1) implementing FAO Policy on Indigenous and Tribal Peoples through
joint work programmes; (2) advocating and assisting FAO technical divisions for the
integration of Indigenous peoples in their work; (3) favouring policy processes and open
spaces of dialogues between decision-makers and Indigenous peoples (FAO 2020, 10).
The Indigenous Peoples Unit implements FAO’s Policy safeguarding Indigenous
peoples’ food and knowledge systems by bringing together the normative and technical
capacity to generate knowledge and technical evidence (FAO, IFAD, and WFP 2023, 2).
In order to provide strategic advices, to support the relations